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Defendant KAISER GYPSUM COMPANY, INC. (hereinafter “Kaiser Gypsum”) submits
the following objection to a virtual/remote trial or, in the alternative, to allow all non-deliberation

trial proceedings, including the jury, to be recorded.

I. INTRODUCTION

The events in recent virtual asbestos personal injury trials have demonstrated that virtual, or
even partial virtual, trial proceedings simply cannot replicate an in-person trial. It is impossible for
the Court to order and enforce sufficient safeguards to ensure that all parties receive a fair jury trial
when it is conducted on a remote platform, rather than in a courtroom and in the presence of the jury,
the Judge, the parties, the witnesses, and the evidence.

Indeed, counsel for Plaintiffs have most recently raised this issue in the Robert Runne case,
also pending in Alameda County Superior Court, has raised a serious complaint about Mr. Runne’s
own deposition, which was conducted remotely via Zoom.! In fact, Plaintiffs believe that the
transcripts are so untrustworthy and contain so many “gross errors” that Mr. Runne has refused to
sign and apbrove the transcripts. Plaintiffs requested that the entire ten volumes of Mr. Runne’s
deposition transcripts be completely re-transcribed due to the court reporter’s inability to
accurately and completely hear the testimony of the witness and counsel through a single internet
based connection. In Runne, no final deposition transcripts have been signed or are available for the
parties use alt trial even though Plaintiff's deposition began in October 2020 and ended in
December 2020.

Importantly, Plaintiffs’ compla_int is not with the court reporter, who has over twenty years’
experience working on asbestos-related actions. Instead, Plaintiffs complain that the remote

videoconferencing technology used for Mr. Runne’s deposition cannot be trusted.? However, this is

| the same technology that will be used in a virtual trial. And if a specially trained and experienced

' See January 13, 2021 letter from Plaintiffs’ counsel (Mr. John Langdoc) to all counsel of
record, advising of gross errors in.the remote videoconferencing software used during the Zoom
deposition. (Declaration of Nicole Brown Yuen (“Yuen Decl.”), attached hereto as Exhibit A).

2 Plaintiffs contend the only “reliable” record of the Plaintiff's testimony came from the
recording made by the videographer who was present in the room with the Plaintiffs counsel and
Plaintiff and it is from that recording that the transcripts were being re-transcribed in their entirety, a
process for which Plaintiffs’ do not cite any rules or procedures permitting such a process.

1
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court reporter could not accurately hear the questions and answers fully and completely, one cannot
reasonably believe that the jurors, witnesses, and counsel will fare bettér,

The Alameda Superior Court has made valiant efforts to get cases to trial notwithstanding the
world-wide COVID-19 pandemic. But the few virtual asbestos personal injury trials® that have gone
forward illustrate the grave shortcomings and serious due process concerns inherent in a virtual or
hybrid trial.

As explained in more detail below, the recent Wilgenbusch, Ocampo and Reyes virtual trials
demonstrated the following problems that would not have occurred if the trials were held in-person:
(1) the paﬁies were unable to ensure that the persons selected for jury service constituted‘ “a
representative cross-section of the population”; (2) a potential juror missed portions of the first day
of voir dire and then attended the remainder of that day’s jury selection while driving in her car; (3)
several potential jurors were mistakenly advised via e-mail that they had been excused, leading them
to conduct research which resulted in them being dismissed as potential jurors; (4) technical
difficulties arose including the inability to lodge 6bjections for stretches of time, jurors were unable
to see demonstratives and/or counsel, there were numerous delays, and a juror lost internet
connectivity during opening statements; (5) the Court was unable fulfill its role of controlling the
proceedings, including juror conduct (jurors who appeared to be asleep, distracted, talking during the
proceedings, exercising, using other computers wh.ile having the Zoom meeting playing on another
device or a juror leaving the proceedings without permission); and (6) an expert witness read from
an undisclosed and unmarked document during direct examination.. '

These serious issues are likely to occur in this matter by virtue of the limitations presented by
a remote trial and will result-in-a violation of Defendants’ right to a fair trial decided by an impartial
and attentive jury. This Court has the authority to" grant successive 15-day trial continuances for

good cause and should exercise its power to grant a.continuance until the trial can be conducted

3 Ronald C. Wilgenbusch and Judith A. Wilgenbusch v. American Biltrite, Inc., et al. (ACSC
No. RG19029791); Ricardo Ocampo and Elvia Ocampo v. AAMCO Transmissions, Inc., et al.
(ACSC No. RG19041182); and Rosalino Reyes III and Gemma Reyes v. Johnson & Johnson, et al.
(RG20052391). ‘ i

2
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safely in-person.

If the Court is not inclined to grant a continuance and requires the trial to proceed remotely
over Defendant’s objections, Kaiser Gypsum respectfully requests that this Court allow all non-
deliberation proceedings be recorded, including, but not limited to, both an audio and visual
recording of the jurors. An audio and video recording of any remote or virtual trial is not the same
as an in-person trial, but it is important to help ensure an accurate record given the myriad of
technological difficulties and other irregularities, such as those encountered at remote depositions
and during Alameda County’s first three virtual trials, as well as a Washington case, Raymond Budd
v. Kaiser Gypsum Company, Inc., Superior Court of Washington for King County, No. 19-2-
14787-1 SEA. An electronic recording, in conjunction with remote court reporting as envisioned by
Emergency Rule 3, is in the interests of justice because it will help safeguard all parties’ interests,
providing for a more full and fair accounting of the trial proceedings for the purposes of trial and
post-trial motions, as well as appellate review. Moreover, any concerns with respect to the privacy
of the jurors can be addressed by a tailored order, such as one to limit distribution of the recordings
to third parties not affiliated with the parties, the court (and any appellate court) in this case.

II. ~FACTUAL BACKGROUND

The concerns Defendants have raised with conducting trials virtually, rather than in-person,
are not merely theoretical possibilities. As shown below, the concerns are based on actual examples

from recent trials.

A, The Jury Selection Process in Virtual Trials Have Been Fraught with Multiple
Instances of Inconsistent Guidelines, Technical Difficulties, and Jurors Failing to
Pay Attention. '

1. Inconsistent Guidelines Led to the Exclusior; I6f Lead Trial Counsé.lmf'rd‘m Voir
Dire in Wilgenbusch.

4 One of the first virtual trials held due to the COVID-19 pandemic was the Wilgenbusch
matter. At the pre-trial conference, the Court orally proposed certain jury selection and voir dire
procedures. (See Declaration of Edward R. Hugo (“Hugo Decl.”) 2, at p. 2, attached to the Yuen
Decl. as Exhibit B.) As explained in detail in the declaration of the excluded counsel, Mr. Edward

Hugo, the issue of where and how voir dire would be conducted was addressed by the Court iri

3
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multiple hearings. At the final hearing on July 7, 2020 specifically devoted to “jury selection and
trial procedures,” the Court issued a final Order regarding “hard shipping” that states “at the “initial
meeting” of jurors, the Court would attend “via a remote BlueJeans application (with counsel also
attending remotely).” (See Hugo Decl. 94, at p. 2; and Exhibit A to the Hugo Decl.) The Court’s
July 7, final Order stated “[v]oir dire will be conducted via Zoom and in person.” (See Hugo Decl.,
15, and Exhibit A to the Hugo Decl.)

In reliance on the Court’s July 7th Order, Mr. Hugo, lead trial counsel for defendant Fryer-
Knowles, Inc., a Washington Corporation (“FKWA”), e-mailed the Court and all parties, stating in
relevant part that he looked forward to appearing in person on July 15 for the first time in this case.
(See Exhibit B to Hugo Decl., 16-7). Since Wilgenbusch was assigned to Judge Seligman, over
FKWA'’s objection, all hearings were conducted remotely. (See Hugo Decl., §6.) Attorneys were not
permitted to personally attend any of the hearings that Judge Seligman held in Wilgenbusch. (Id.)

On July 15, 2020, Mr. Hugo appeared at the Hayward Hall of Justice, wearing a mask (see
Exhibit C to Hugo Decl. {7, 10) and followed all health-related COVID-19 guidelines, to
participate as lead trial counsel, in voir dire. (See Hugo Decl., §7.) But the Court refused to allow
him to enter the courtroom. (Id.) Mr. Hugo was advised that “[t]he court anticipated that all counsel
would attend voir dire remotely. The courtroom is not set up for counsel. The Judge will be in
another room, alone, so he can speak unmasked.” (See Exhibit B to Hugo Decl. §7.)

As noted above, Mr. Hugo had previously emailed the Court and all counsel advising that he
intended to appear in person for .voir dire. The Court did not state that there was any rule barring
Mr. Hugo- from appearing in person. Instead, Mr. Hugo was advised that the Court had not
“anticipated™ his attendance. T?ng:f?ourt also did not explain why it could not accommodate just one
additional person wearing a mask,. 'éven though several jurors were able to attend in person. And |
other than Mr. Hugo, the only individuals on the second floor of the courthouse were five “live”
prospective jurors and two apparent court attendants. (See Hugo Decl., 19.) According to Mr. Hugo,
the courthouse in total appeared to be a “ghost town™ and the Wilgenbusch matter appeared to be the
only trial or ot.her court proceeding taking place in the entire Hayward Hall of Justice. (/d.)

After waiting in the courthouse hall for over an hour and lodging objections to his exclusion

4
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from the in-person voir dire proceedings of July 15, by email (the only means of communication
with the Court available to him), Mr. Hugo left the courthouse after he believed that “virtual voir
dire” had begun. (See Hugo Decl., §8.) At that point, there were no means available to Mr. Hugo,

the lead trial counsel for FKWA, to participate in voir dire on July 15, 2020. (Id.)

2. The remote voir dire process in Wilgenbusch was plagued with problems that
violated the Defendants’ right to a fair trial, including the inability of counsel
to lodge their objections and jurors failing to pay attention.

The exclusion of a defendant’s lead trial counsel from voir dire was not the only problem
experienced in Wilgenbusch. There were multiple times when the attorneys were put on mute by the
moderator and could not unmute themselves to object. (See Declaration of Tina M. Glezakos
(“Glezakos Decl.”) 97, Exhibit D to the Hugo Decl., §11, attached to the Yuen Decl. as Exhibit B)
The attorneys had to e-mail the clerk multiple times requesting to be taken off mute. (See Glezakos
Decl., 97.) Counsel advised the Court via email that they had been muted and could not. raise
objections. (/d.) The clerk responded that the attorneys should be able to unmute themselves;
however, the attorneys advised the clerk they could not and were missing opportunities to object.
(Id) The same exchange repeated several times between counsel and the clerk over an
approximately 30 minute period during which time various attorneys were unable to object. (/d.)

The failure of jurors to pay attention was a serious concern in Wilgenbusch as numerous
jurors who were either not present for portions of voir dire or visibly distracted. For example,
during portions of voir dire, Juror 10451419 was laying in what appeared to be a bed, curled up, and
it is unclear if the juror was sleeping. (See Glezakos Decl., 95.) Also, Juror 103818273 was working
out on an elliptical machine and Juror 101366277 had a child who walked in and out of the room.
(See Glezakos Decl., 5.) Finally, multiple jurors appeared tovbe “multi-tasking”, eg§jp:g other
computers while having the voir dire proceeding playing on a separate device. (See Glezak(;; Decl,,

16.)

3. The remote voir dire in Reyes was likewise problematic and several jurors
were mistakenly told they were excused.

The remote voir dire process in Reyes suffered from problems similar to those previously

encountered in Wilgenbusch and, again, the Defendants’ right to a fair trial was violated. The first

5
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day of jury selection in Reyes was conducted via the BlueJeans videoconferencing platform. (See
Declaration of Bina Ghanaat (“Ghanaat Decl.”) 3.), attachéd to the Yuen Decl. as Exhibit C.) The
prospective jurors reported to the courthouse in pérson to receive instructions, listen to mini opening
statements, and fill out their questionnaires aﬁd other forms. (/d.) Yet, due to the limitations of the
BlueJeans platform, counsel was only able to see a random subset of the trial participants rather than
all participants. (Id.) Furthermore, one of the Defendant’s lead trial attorneys reported to the Court
and all counsel that he was unable to see both jury assembly rooms and, likewise, the Court was
unable to see him in the afternoon of October 7, 2020. (1d; See also, Exhibit A to the Ghanaat Decl.)

After the prospective jurors submitted their questionnaires, the Reyes trial became a fully
virtual proceeding via Zoom, with all jurors participating remotely. When the remote trial began,
some jurors were unable or unwilling to pay attention or even stay in the virtual “jury box” during
voir dire. (See Ghanaat Decl., 4.) For exarhple, prospective Juror No. 54 was observed “moving
around and doing things and not really sitting still in the virtual jury box.” (Id.) The next day the
same prospective Juror was forced to attend the trial in his car because there was a power outage and
it was the only place he had battery power. (/d.; See Exhibit B to the Ghanaat Decl.) Another
example of juror participation issues concerns a prospective juror who missed several hours of voir
dire and then attended the remainder of voir dire that day while driving in her car. (See Ghanaat
Decl., 95.)

Further problems were encountered in the Reyes trial on October 19, 2020, when the Court
advi;ed that “four jurors who were challenged for cause received emails over [the judge’s] signature
saying they had been excused.” (See Ghanaat Decl., §7.) Two jurors who received the email had
condueted “some research ajﬁerfT they thought they had been excused. (Jd) As a result, the

prospective jurors — one of whom was “the gospel of [O'Reilly’s] defense” — were excused. (Id.)

4, In Wilgenbusch, the Defendants were unable to determine whether the jury
venire was comprised of a representative cross-selection of the community.

As noted above, there were numerous problems with the Jury selection in Wilgenbusch.
Defendant FKWA attempted to determine whether the venire was appropriatelly comprised of a

Tepresentative cross-section of the community. FKWA issued a subpoena duces tecum to the

6
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Alameda County Superior Court Jury Commissioner in order to obtain the following information: (a)
How many summonses were issued; (b) How many people reported to jury duty; (c) How many
people asked to be excuse(i/deferred due to health concerns; (d) How many people failed to appear;
and (¢) How many people who reported were turned away based on the medical screening? (See
Hugo Decl., §17; Exhibit J to the Hugo Decl.), attached to the Yuen Decl. as Exhibit B.) FKWA

was advised by the process server that they were unable to serve the subpoena because the building

{| was locked and closed to the public, and, therefore, the foregoing questions remain unanswered. (/d.

at §17; Exhibit K to the Hugo Decl.)

B. Numerous Due Process Violations Occurred During the Virtual Trial in
Wilgenbusch, Ocampo, Reyes, and Budd.

1. Technical difficulties during the Ocampo trial.

Multiple technical issues caused disruptions during the Ocampo trial impacting both counsel
and the jurors. For example, “on July 27, 2020, [Defendant] Honeywell was unable to hear the
Court’s proceedings as the Livestream audio feed was not functioning. Despite several emails to the
Court, the Livestream issue was never resolvéd, and Honeywell was unable to listen to the July 27,
2020 proceedings in its entirety.” (See Exhibit G to the Hugo Decl. at p.2:5-8, attached to the Yuen
Decl. as Exhibit B.) The very next day, “the Livestream audio feed went in and out of connection
fo} several minutes throughout the proceedings”. (/d. at p.2:8-9.) The following day, “the Livestream
audio feed had no sound for the first fifteen minutes of the proceedings and was in and out of
connection between 9:00 a.m. to 10:00 a.m.” and “[tIhroughout the rest of the proceedings, there
were at least nine interruptions where Livestream did not work.” (/d. at 2:9-12.)

The jurors encountered numerous technical difficulties including the following: )

¢ OnJuly 27, 2020, during the Court’s reading of jury instructions, Ju;ai.N'o. 12 did
not have his camera on and had to switch to his personal computer;

. Juror No. 11 dropped off Zoom for a few minutes;

-« Juror No. § lost his hot spot connection, causing a delay of thirty-two minutes and
required an additional fifteen minute break to allow him to get back onto Zoom
using his personal laptop.

(See Exhibit G to the Hugo Decl,, at p.3:4-8.)
In addition, at various points during the trial, the jurors either could not see the parties’
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Power Point presentations or could not see counsel. (/d. at p. 3:3-21.) These examples illustrate the

fact that technical difficulties arise during all phases of the remote trial.

2. Juror inattention was observed during the Wileenbusch and Ocampo trials,

Defendant Metalclad Insulation LLC reported multiple instances of juror misconduct during
the Wilgenbusch trial. On September 3, 2020, during the presentation of evidence, Juror No. 14,
“place(d] her hand over her mouth and appear[ed] to have a conversation with someone between
approximately 11:42 and 11:50 AM.” (See Exhibit H to the Hugo Decl., attached to the Yuen Decl.
as Exhibit B.) Juror No. 14 continued this behavior “again at approximately 1:22 PM”. (Id.) This
was repeated during the testimony of multiple experts: on September 8, 2020, Juror No. 14 “put her
hand over her mouth and talk[ed] to someone eight times during the testimony of James Carpenter,
twice during the testimony of Stephen Mehal, and three times during the testimony of Charles Ay.”
(Id at 94.)

Almost the identical type of juror inattention and misconduct were observed in the Ocampo
virtual trial. One of the Defendants noted that it “continues to notice a lack of attention among
certain jurors throughout the remote judicial proceedings.” (See Exhibit G to the Hugo Decl. at p-
2:19-20, attached to the Yuen Decl. as Exhibit B.) Specifically, “[o]n July 27, 2020, Juror Nos. 1, 8
and Alternate Juror No. 2 were all walking around during the Court’s jury instructions.” (Id. at p.
2:20-21.) In addition, “Juror No. 1 appeared to be on a cell phone as opposed to a laptop™; “Juror
No. 11 was reading from another screen and Juror No. 2 was occasionally looking at another
computer.” (/d. at p. 2:21-25.) On July 28, 2020, “Juror No. 2, Juror No. 10 and Juror No. 12 were
very clearly working during the proceedings.” (See Exhibit G to the .Hugo Deél. atp. 2:25-26.)

- Durifig - the .Wilgen%{_cb trial,‘ an alternate juror “was lying down throughout the
proceedings.” (See Exhibit G to the Hugo Decl. at p. 2:26-27.) This same juror “was again reclining
in bed” the next day. (/d. at pp. 2:27-3:1.) Another j.uror had “his head ... down for much of court
session and it appeared that he was working on sofnething else.” (/d. at p.3:1-2.) -

3., Technical Problems Persisted in the Reyes Trial

On October 28, 2020, during a Defendant’s opening statement, a juror lost his internet

connection and it was unclear how much of the opening statement he missed, which forced counsel
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to repeat a portion of his opening statement. (See Ghanaat Decl., §8; Exhibit E, attached to the Yuen
Decl. as Exhibit C.) Additionally, when Plaintiffs began their case in chief and called Dr. Smith to
the stahd, an issue arose because Dr. Smith appeared to be reading from a document that had not
been provided to all counsel. (See Ghanaat Decl., 9; Exhibit F.) These issues could have easily

been avoided had this trial been conducted in person.

4. The Budd case illustrates the importance of recording proceedings in virtual
trials.

In Budd, a Washington case, a dispute arose concerning the trial testimony of David Weill,
M.D., a pulmonology expert for Kaiser Gypsum, who testified via Zoom. (See Exhibit D to Yuen
Decl.) The written transcript erroneously reflected that Dr. Weill had answered “yes” rather than

“no” to a crucial question:

Q: And, Doctor, has there been any epidemiological literature
published in the peer-reviewed literatures demonstrating an increased
risk of mesothelioma from exposure to Calidria?

A: Yes.
(/d. at p.2:3-6.)

This transcription error was not brought to Kaiser Gypsum’s attention until its counsel
received Plaintiff’s slideshow for closing argument and noticed that Dr. Weill’s answer Was written
as “yes” instead of “no.” (Id. at p. 2:7-18.) The Court did not remember the testimony at issue and
permitted plaintiff’s counsel to proceed with its closing argument and quote from the incorrect
transcript. (/d.) The day after closing argument, Dr. Weill submitted a declaration attesting to the
fact that his answer was “no” and not “yes.” (Id. at p.4:16-21)) s | e

The court reporter advised that he had an ‘audio recording of the testimony at issu:ef;x;d he
provided it to the parties for review. (/d. at p.5:1-10.) Counsel for Kaiser Gypsum liste‘ned' to the
recording and confirmed that Dr. Weill had said, “no” instead of “yes”. (Jd.) Theréafter, Kaiser
Gypsum filed a motion asking the court to issue .an order, “that the audio file is preserved,-
forensically extracted to preserve meta-date, and marked as a part of the Court record.” (Id at p-

1:15-20.) After briefing and oral argument, the court granted, in part, Kaiser Gypsum’s motion and
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ordered the court reporter to preserve a copy of the audio backup recording at issue, “pending further
order by this court or by an appellate court.” (See Yuen Decl. §5.)

The problems with Dr. Weill’s Zoom testimony in the Budd trial is similar to Plaintiffs’
contention concerning typographical errors which occurred during Mr. Runne’s Zoom deposition,
making his transcripts untrustworthy. Plaintiffs’ counsel’s letter dated January 13, 2021 states, in

pertinent part, as follows:

Robert Runne has and will refuse to sign and approve the
transcript of his deposition in this case due to gross errors in
reporting. ~As we have discussed a few times informally, we
believe this was an unfortunate collateral effect of taking the
deposition through the remote videoconferencing software where
the court reporter, witness, and dozens of attorneys were essential
all in separate locations and the audio was filtered through a single
internet based connection.  Fortunately [sic] the videographer
mic’d the witness and the audio internet feed. We have engaged
the same reporter to prepare a transcript using only the videotape
audio from the room with the witness at our cost . .. [W]e reserve
the right to move to suppress the deposition ....

(Exhibit A to Yuen Decl. (emphasis added).)

As Plaintiffs, themselves, have charged in a case currently in trial in Department 18,
transcription errors occurred when a witness testified via Zoom, indicative of the inheyent limitations
of the technology. In this case, a court reporter with a lifetime of experience who has a “trained ear”
and is paid to specifically focus on each and every word uttered during the deposition was not able to
accurately hear or transcribe the proceedings via Zoom. As demonstrated by the examples provided
here, there are limits to the technology such as voices cutting out or the Zoom feed freezing, leaving
the particibants unable to hear essential testimony that might address an issue that goes to the v.ery

heart of th&"Case such as causation. The danger is too great to proceed at trial where the Jjudge,

| witnesses, jurors, counsel and the court reporter are all appearing via remote- videoconferencing.

Should the Court be inclined to proceed. with a virtual trial, an audio backup recording is

indispensable to.either correct the error or serve as the basis for post-trial motions or an appeal.
However, even the audio backup recording will not resolve the fundamental problems as
demonstrated by' the number of errors and the months that have occurred between the time of Mr,
Runne’s testimony at deposition and the preparation of the “Amended Transcripts.” The parties do
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not have weeks or months to “get it right”, the jury needs to be able to hear and understand the
proceedings as they occur.
II. LEGAL ARGUMENT
A. The Trial Date Should Be Continued Until the Trial Can Be Safely Conducted in
Person.

1. Civil litigants do not have a constitutional right to a speedy trial.

This is a civil case — an asbestos personal injury action. While criminal defendants in
California have a constitutional right to a speedy trial, that right does not extend to civil litigants.
(See Cal. Const,, art. I, § 15; see also § 28, subd. (b)(9) [guaranteeing crime victims the right to a
speedy triall; § 29 [guaranteeing the people of the State of California the right to a speedy trial in
criminal cases].) Plaintiffs in civil cases are entitled only to a “[t]rial by jury.” (/d, § 16.) The
California Constftufion could have provided for the same “speedy trial” rights for civil cases but it
did not. (Howard Harvis Taxpayers Assn. v. Padilla (2016) 62 Cal.4th 486.)

It is well established that criminal cases of every kind are required by law to take precedence

over civil cases of every kind:

The welfare of the people of the State of California requires that all
proceedings in criminal cases shall be set for trial and heard and
determined at the earliest possible time... In accordance with this
policy, criminal cases shall be given precedence over, and set for
trial or heard without regard to the pendency of, any civil matters
or proceedings.
(Pen. Code, § 1050, subd. (a), italics added.)
“Any” civil matter or proceeding p]airily includes this case and makes no exception for
preference cases. W (i
The Chief Justice of California has repeatedly ordered that the rights of criminal defendants
to a trial within 60 days of arraignment must be extended due to the COVID-19 public health
emergency and the inability of California courts to safely conduct trials. (Pen. Code § 1382, subd.
(a)(2); Judicial Council of California, Statewide Emergency Order by Tani G. Cantil-Sakauye, Chief
Justice of California and Chair of the Judiciai Counsel (April 29, 2020), available at
https://tinyurl.com/yc38mxwj.) The public health crisis created by COVID-19 resulted in the
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suspension and continuation of all jury trials throughout California for 60 days. (Judicial Council of
California, Statewide Emergency Order by Tani G. Cantil-Sakauye, Chief Justice of California and
Chair of the Judicial Counsel (March 23, 2020 order ), available at https://tinyurl.com/v2edww2.)
The Court of Appeals upheld those orders in a criminal case and upheld the challenged orders,
noting that “[h]ealth quarantines to prevent the spread of infectious disease have long been
recognized as good cause for continuing a trial date.” (Stanley v. Superior Court (2020) 50
Cal.App.5th 164, 169.) The state of California has deemed that criminal trials can be postponed due
to a public health crisis and it follows that civil cases, even those with a preferential trial date can
and must be postponed as well. If the Court believes that the available courtrooms in Alameda
County are too small to safely social distance jurors, parties, witnesses and court staff, the answer is
not to hold the trial virtually but to delay the trial until appropriate courtroom space is available or
the restrictions on social distancing are lifted. (Pen. Cod. § 1050, subd. (a).)

2. The Court has the authority to continue trial dates in preference cases.

California Rules of Court, Rule 3.1332(c) outlines the circumstances under which the Court

may exercise its authority to vacate or continue trial dates. In relevant part, the Rule provides:

Although continuances of trial are disfavored, each request for a
continuance must be considered on its own merits. The court may grant a
continuance only upon an affirmative showing of good cause requiring the
continuance.

The COVID-19 pandemic and the need for social distancing and safety precautions has
affected the way trials are currently proceeding and the ability for litigants and their counsel to
personally appear in court.

Rule:3:1332"(d) provides that.in ruling on a motion for a continuance, “the court must

consider all the facts and circumstances that are relevant to the determination.” Among thé factors

the court may consider are .‘.‘th-e prejudice” to the parties, “the interests of Justice,” and “the
availability of alternate means to address the problem that gave rise to the motion.” (CRC Rule
3.1332(d).)h “Absent a lack of diligence or other abusive circumstances... a request for continuance
supporting a showing of good cause usually ought to be granted.” (Hernandez v. Super.ior Court
(2004) 115 Cal.App.‘!th 1242, 1247-1248.)
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Code of Civil Procedure section 36 specifically authorizes the Court to grant trial
continuances even after granting a preferential trial date, “upon a showing of good cause stated in
the record.” There is no limit to the number of fifteen day continuances, as long as the basis for the
continuance is not for physical disability. (Code Civ. Proc., § 36, subd. (f).)

The Court also has inherent discretion to relieve a party from an impossible or impractical
time limitation when in the interests of Justice. (Goodstein v. Superior Court (1996) 42 Cal.App.4th
1635, 1638, 1645 [courts have inherent discretion, “in the interests of fairness and justice,” to relieve
a party “from an impossible or impractiéal time limitation”; “the court must retain the inherent
power and authority to make an appropriate order to avoid injustice or unfairness”].) “There are
times when respect for the human condition dictates a compassionate response to a request for a

continuance. This is one of those times.” (Lerma v. County of Orange (2004) 120 Cal. App.4th 709,

711.)

The COVID-19 pandemic presents the necessary good cause to postpone this trial rather than
to push forward with a Qirtual trial which, as we have seen in the Wilgenbusch, Ocampo and Reyes
trials presents significant issues depriving parties of their Due Process, statutory, and constitutional
rights. Despite the best efforts of the court, the limitations inherent in a virtual jury trial have
revealed the unfortunate reality that there is simply no effective means of protecting the rights of the
litigants. |

Courthouses throughout California have continued civil Jury trials as a result of COVID-19.
By no fault of the parties or the court, thg: current pandemic status has made it unreasonable to move
forward with an in-person trial. Importantly, PIdintiﬁs have presented no evidence that Mr. Sisk’s
current health status is such that a trial needs to be conducted immediatél};‘étbj:ﬁvoz'd prejudicing:his
rights. Yet, as we have seen in recent asbestos. virtual trials, there are significant issues which hav.ev
affected and will continue to affect parties panicipatiﬁg in remote 'trials. The state Legislature,
Judicial Council and thé Alameda Superior Court have provided no guidance on whether remote jury
trials are proper; the procedure for how they should be conducted;-or whether a remote trial violates
Constitutional and statutory rights and therefore this trial should be continued until such time that the
trial can proceed in person.
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3. Remote trials are not authorized by any statute, local rule or the Judicial
Council Emergency Order.

The Alameda Superior Court has issued many emergency locals orders related to the
COVID-19 pandemic; however, they have yet to issue a single emergency local rule regarding
remote jury trials. The emergency local rules have addressed the procedures for remote hearings
(Emergency Local Rule (“ELR”) 1.8b), public access to court proceedings (ELR, 1.7a), procedures
for processing juror questionnaires during the pandemic (ELR, 1.10a), authorizing the use or remote
techhology for interviews with conservatees pursuant to Judicial Council Emergency Rule 3(a)(1)
(ELR, 7.825), and rules for the composition of jury panels (ELR, 1.10). But there is not a single local
rule authorizing the use of a remote or virtual platform for conducting a civil jury trial.

The Judicial Council’s Emergency Rule 3 also does not authorize the courts to conduct
remote or virtual trials, remote voir dire or remote juror deliberations. The Judicial Council did
however provide examples of judicial proceedings that might properly occur remotely, which
“includes, but is not limited to, remote appeérances; the electronic exchange and authentication of
documentary evidence; e-filing and e-service; the use of remote interpreting; and the use of remote
reporting and electronic recording.” (Cal. Rules of Court, Appen. I: Emergency Rules Relating to
COVID-19, rule 3(a)(3).) Under ejusdem generis principal of statutory construction, if the drafter
“intends a general word to be used in its unrestricted sense, it does not also offer as examples
peculiar things or classes of things since those depictions would be surplusage.” (People v. Giordano
(2007) 42 Cal.4th 644, 660 citing Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116,

141.) The principle of construction expressio unius est exclusion alterius, provides that “the

(Williams v. The Pep Boy;v Manny Moe & Jack of California (2018) 27 Cal.App.5th 225, 239.) The |
use of the phrase, “including, but not limited to” in the Emergency Rule 3, doés not altér_thé analysis
that the statues must be construed according to the principle of ejusdem genéris and expressio unius
est exclusion alterius. (Dyna-Med, Inc. v.. Fair Employment & Housing Com. (1987) 43 Cal.3d
1379, 1290-91 (superseded by statute)).

"
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B. Virtual Trials Will Result in Constitutional, Statutory, and Practical Problems
Depriving Defendant of a Fair Trial.

The Legislature and the Judicial Counsel have not authorized nor have they set forth the
proper procedures for conducting remote trials.

1. A virtual trial raises concerns as to the jury venire.

Article 1, section 16 of the California Constitution states that a trial by jury is an “inviolaﬁe
right” and “shall be secured to all.” Similarly, the California Code of Civil Procedure section 361
guarantees the right to a trial by jury as “inviolate.” The Trial Jury Selection and Management Act,
contained within Code of Civil Procedure section 191, states that it is “...policy of the State of
California that all persons selected for jury service shall be selected at random from a source or
sources inclusive of a representative cross-section of the population of the area served by the Court.”
Furthermore, Code of Civil Procedure section 203(a) states that no eligible person shall be exempt
from service as a trial juror by reason of occupation, economic status, or any other characteristic
defined in Section 11135 of the Government Code. These mandates can be violated where Jurors are
improperly disqualified during the hardship process on “grounds of competency, suitability, [or]
undue hardship.” (People v. Wheeler (1978) 22 Cal.3d 258, 273.) A virtual or hybrid procedure for
conducting juror hardships has the potential for violating these “inviolate” mandates.

The Court may not condition a juror’s participation on financial circumstancés. “No eligible
person shall be exempt from service as a trial juror by reason of... economic status, ...or for any
other reason,” and “[n]o persbn shall be excused from service as a trial juror except as specified” by
statute — which allows excuses “only for undue hardship, upon themselves or the public, as defméd
by the Judicial Council.” (Code Civ. Proc., § 204, subds. (a):(b)) - | s

Prospective jurors should not be treated differently based upon their econémic status. In
order for a juror to participate in a virtual or hybrid trial, they must have acceés to high speed
internet, a device with a camera, and a quiet private space to view and participaté in the proceedings.
If potential jurors cannot serve on a virtual jury simply because they do not have access to the
necessary equipment, or lack the ability to use the technology to participate, it is certain that a large

portion of the potential jury pool, including low-income prospective jurors will be excluded and will
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result in a jury which is not based on a representative cross-section of the community. Furthermore,
elderly jurors or jurors with pre-existing health conditions will undoubtedly refuse to participate in a
hybrid trial given their increase tisk of developing COVID-19. Should the Court determine that
some jurors should be required to attend in person aﬁd others are allowed to attend remotely is not
appropriate, as all jurors must be treated equally, and must observe the evidence in the same manor.

Under our state Constitution, as well as the applicable Statutory provisions, Defendant is
entitled to a jury drawn from a representative cross-section of the community, and “[t]hat guarantee
mandates that pools from which juries are drawn must not systematically exclude distinctive groups
in the community.” (People v. Anderson (2001) 25 Cal.4th 542, 566.) It is unlikely that Defendant
will réceive this guarantee should the trial proceed remotely.

2. A virtual trial raises concerns as to the voir dire process.

Voir dire is an essential element of every civil trial and both the court and counsel need to be
able to observe the verbal and non-verbal reactions of prospective jurors during questioning.

The Trial Jury Selection and Management Act was designed to protect the constitutional
right to the process of jury trials by placing the responsibility on “jury commissioners to manage all
jury systems in an efficient, equitable and cost-effective manner”. (Code Civ. Proc. § 191.) The trial
jury panel is “a group of prospective jurors assigned to a courtroom for the purpose of voir dire.”
(Code Civ. Proc., § 194, subd. (q). embhasis added.) The Act specifically provides that the jurors
will be present in the coulrtroom for voir dire. (1d.)

A virtual voir dire is inconsistent with the Code of Civil Procedure and creates practical
probAlems for selecting a representative jury as the Court and attorneys may be prevented from a clear
viéiw of observing the juor’s facial expressions. (See People v. Booker (2011) 51 Cal.4th 141, 166-
167 [both the trial judge a’ndvcounsel need “the opportunity to observe [a juror’s} demeanor” to |
assess Whether her answers to voir dire questions are “untruthful”].) Facial images on computer
screens are often small and the images can be delayed which will not allow the attorneys the same
perspective as looking at a juror in person. Should Defendant’s attorneys not be able to fully and
adequatel); view a juror’s facial expressions, body language and demeanor it would limit
Defendant’s ability to fully evaluate whether the juror is able to be fair and impartial.

16

DEFENDANT KAISER GYPSUM COMPANY, INC.’S OBJECTION TO VIRTUAL/REMOTE TRIAL OR,
ALTERNATIVELY, TO ALLOW ALL NON-DELIBERATION PROCEEDINGS TO BE RECORDED




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

3. A virtual trial raises concerns as to the jurors’ ability to observe testimony and
evidence, as well as the ability for the court and partles to observe jurors and
their attentiveness during trial.

Jurors must see and hear the same evidence at the same time, and the Court is required to
ensure that all jurors are in an environment free from distractions while they hear the evidence. A
virtual trial eliminates the Court’s ability to manage the proceedings and supervise the jurors and
instead places the burden on individual jurors to watch every moment of the trial without any
distractions that may normally occur in their homes such as a phone or doorbell ringing. If the Court
and the parties are physically separated from the jurors, there is no way for the Court or counsel to
know whether a juror has decided to watch television, check emails, listen to music, invite others
off-camera to watch the proceeding, or search the internet for information relevant to the case.

As demqnstrated above, juror distraction is not a mere possibility. A lack of juror
attentiveness has thwarted other proceedings where remote procedure was implemented. For
example, jurors were lying in bed, possibly asleep, working out on an elliptical machine, taking care
of their children and pets, leaving the room for various reasons, and watching the videoconference
on one device while using a separate electronic device for other potentially improper purposes
during voir dire in the Wilgenbusch matter.* (See Exhibit I to Hugo Decl. See also Amanda
Bronstad, Misirial Motion Says Jurors Worked Out, Checked Stove, During Virtual Voir Dire in
Asbestos Case, LAW.COM, July 20, 2020;° Debra Cassens Weiss, Potential Jurors exercised,
curled up on bed during virtual voir dire, motion says in asbestos case, ABA Journal, July 22,
2020.°

The impact that a remote proceediﬁg has on juror attentiveness extends beyond voir dire. For
example, two days into the Ocampo trial, Defendant Honeyi'\}:i'i;‘é‘;li*ﬁl’éd a notice oft¥irreégularities”
identifying examples where jurors were inattentive at trial. Jurors wefe walking around when the

Court issued jury inétructions, working, and lying in bed during the trial. (See Exhibit G to Hugo

The case settled before the motion was heard and decided.
https://www.law.com/2020/07/20/mistrial-motion-says-jurors-worked-out- checked-stove-
during-virtual-voir-dire-in-asbestos-case/;

6 https://www.abajournal.com/news/article/potential-jurors-exercised- curled-up-on-bed-
during-virtual-voir-dire-motion-says

4
5
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Decl. See also, Dorothy Atkins, Judge to Zoom Trial Asbestos Jury: ‘Pay Attention, Please,”
LAW360,: Aug. 24, 2020.7 These stark warnings regarding the risks in a trial of this length and
magnitude can simply not be ignored.

Although the jurors might be visible on the videoconference during the course of trial, that
does not ensure they are actively engaged in the trial proceedings. There is no way of knowing
whether a juror is watching a movie, checking emails, listening to music, or researching issues in the
case during the course of trial. This concern is especially patent when considering that this trial will
involv_e complex medical, technical, toxicological, and epidemiological issues over a period of
weeks. At home and in a remote proceeding context, jurors are more apt to be distracted by a
myriad of sources and the court is less likely to notice any inattentiveness or inappropriate activities,
ena;bling Jjurors to ignore or misinterpret witness testimony and evidence—intentionally or
unintentionally—because they are not all physiéally in the courtroom and in each others’ presence.
An inattentive, distracted, and preoccupied jury is not focused on the evidence and issues in the case,
thereby violating Kaiser’s constitutional right to a fair jury trial because the factfinder is not
affording it a full and fair opportunity to be heard By operation of a remote trial proceeding itself.

Furthermore, the technology to conduct a virtual trial can be unreliable at times and issues
such as a dropped connection, video or audio freezes are frequent occurrences. The Court will have
no way of knowing if a juror loses their connection and misses a portion of the evidence. A juror
who is absent from an in-person trial is simply dismissed to avoid any question that the jurors who
decide the case heard all the same evidence. This rule cannot be adequately enforced during a

virtual trial.

uail-trial raises impacts witness presentation and prevents Kaiser
Gypsuin irom having a full and fair opportunity to be heard.

Kaiser Gypsum >objects to being forced to present its witnesses >rem0tely. Remote witness
presentation is an inadequate substitute for live witness presentation before a live jury. As noted by

one court, “[c]learly, a jury trial conducted by videoconference is not the same as a trial where the

i 7 https://www.law360.com/articles/1303 820/judge-to-zoom-trial-asbestos-jury-pay-attention-
please-?copied=1.
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witnesses testify in the same room as the jury.” (Thornton v. Snyder, 428 F.3d 690, 697 (7 Cir.
2005).) It is not the same because tools to assess credibility and persuasiveness, such as “[t]he
immediacy of a living person is lost” with remote testimony as well as “the ability to observe
demeanor, central to the fact-finding process, may be lessened.” (/d. (citations omitted).) “This may
be particularly detrimental where it is a party to the case who is participating by video conferencing,
since personal impression may be a crucial factor in persuasion.” (Id. (citation omitted).) |

Advances in technology, while useful, are not a direct analog for live in-person testimony.
“[E]ven with the benefits that technology provides, substitutes for live testimony are necessarily
imperfect....“it seems obvious that remote transmission is to be the exception and not the
rule,” (Lopez v. NTI, LLC, 748 F. Supp. 2d 471, 479 (D. Md. 2010); see also United States v.
Lawrence, 248 F.3d 300, 304 (4th Cir. 2001) (“...virtual reality is rarely'a substitute for actual
presence even in an age of advancing technology, watching an event on the screen remains less than
the complete equivalent of actually attending it..”).)

The hindefance presented by remote witness presentation is further exacerbated by the
complexities that come with personal injury asbestos litigation. Chrysotile asbestos defendants, like
Kaiser, come into the courtroom at an inherent disadvantage due to the venire’s pre-existing
perceptions and knowledge surrounding the term “asbestos” in general. Kaiser Gypsum does not
dispute and agrees .that some forms of asbestos (e.g. amphibole) are hazardous to human health;
however, there is a no observed adverse effect level (NOAEL) associated with chrysotile asbestos
fibers. The baseline knowledge that most ljurors hold coming into the courtroom is applied to
asbestos generally and not a particular fiber type. Because of this, a chrysotile defendant must
deconstruct the venire’s perceptions regarding asbestos as an ali-iriclusive term by edgeaj;ng the
venire on what asbe.stos is, the differences between asbestos-fiber types, and why they, t'h‘eéjurors,
need to consider the evidence presented by both sides as opbosed to preconceived conclusions
involving asbestés generally. While there is broad general agreement among plaintiff and defense
experts regarding the differences between 'ﬁber types and the relative hazards posed to human health
(with exception to whether chrysotile alone can cause mesothelioma and the NOAEL of chrysotile),
it falls on the defense to educa'-[e the venire and to create a level playing field because there is no
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advantage to plaintiff to explain or acknowledge the differences between fiber types when taking a.
chrysotile defendant to trial if :the venire’s perception is that all asbestos is equally hazardous even in
small amounts. That baseline benefits the plaintiff’s case and in fact, plaintiffs try to set or
strengthen those perceptions.

But even something as fundamental as the objective difference between asbestos fiber types
requires expert testimony to explain, all the while facing resistance from Plaintiffs. The complexity
and nuances of the science only increase from there. A chrysotile defendant is at a clear
disadvantage when compared to the plaintiff. It is likely that no single mineral group has been
studied more than asbestos; thus, decades of research and thousands upon thousands of pages of
scientific literature are potentially in play at any given moment during expert witness presentation.
Plaintiffs bear the burden of proof and drives the evidence and analysis from the outset, requiring the
asbestos defendant to constantly adjust and anticipate where the science and argument are going.
Because of this undeniablé aspect, asbestos defendants need to adjust on the fly and have the
thousands upon thousands of pages of scientific litérature at the ready for cross examination.
Therefore, in a remote proceeding, the defendant is at a marked disadvantage because new
illustrative exhibits in the form of scientific studies must be introduced, may not be uploaded to an
exhibit server, and may not be prepared for electronic transmission. 1t can be difficult for a litigator,
let alone a lay juror, to track. In a remote proceeding the issues are exacerbated.

If Kaiser Gypsum is unable to prepare its defense due to complications created by the remote
proceeding, then this aspect of the remote trial violates its due process rjghts as i‘t has not had a full
and fair opportunity to be heard and defend. Speciﬂcally, because much of the presentation involves
complexrdnid” ‘technical subjecte-ma'zer a remote proceeding will hinder Kaiser Gypsum s ability to
present a complicated cross- exammatlon and defense in a clear and comprehensible manner to the |
jury. (See, e.g, Sims v. ANR Freight Sys., Inc., 77 F.3d. 846, 849 (Sth Cir. 1996) (“When the
manner of the presentation of information to a jury- is judicially restricted to the extent that the
information becomes-incomprehensible then the essence of the trial itself has be;en destroyed.”).) -

5. A jury cannot properly conduct jury deliberations in a viljtual trial.

Jurors are required to deliberate together. The law requires that the Court “provide a
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deliberation room or rooms for the use of jurors when they have retired for deliberation.” (Code Civ.
Proc. § 216, subd. (a).) Virtual deliberations violate this rule because there is no “room” in which all
the jurors will be present. Moreover, even if remote deliberation were possible, “[t]he deliberation
room shall be designated to minimize unwarranted intrusions by other persons in the court
facility[.]” (/bid.) There is no way for the Court to guarantee that the remotely participating jurors
are protected from such intrusions. “An important element of trial by jury is the conduct of
deliberations in secret[.]” (People v. Engelman (2002) 28 Cal 4th 436, 442.) As the Court is aware
most schools are closed and children are attending remotely and many individuals are working from
home. There is no guarantee of secrecy in deliberations when a juror lives with family members or
roommates and the Court cannot control the jurors’ environment as it does in the courthouse. Any
number of unexpected intrusions are likely to occur during remote deliberations. There is no

control, and more importantly for the parties, no way for such misconduct to be reported or

remedied.

IV.  CONCLUSION

Based on the foregoing, Defendant Kaiser Gypsum respectfully requests that the Court
continue the trial until it can be conducted safely in person. Alternatively, if the Court intends to
proceed with a virtual trial, Defendant requests that the Court permit the all non-deliberation trial
proceedings, including of the jurors themselves, be recorded by video to preserve the reco-rd for

proceedings during and post-trial, and/or on appeal, if necessary,

DATED: February 22,2021 FOLEY & MANSFIELD, PLLP

gl — A
gatien i o,
R Y

Jennifer M. McCormick "
Peter Langbord

Nicole B. Yuen

T. Eric Sun

Attorneys for Defendant

KAISER GYPSUM COMPANY, INC.

By:
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Jennifer M. McCormick, Esq.  SBN 189693
Peter B. Langbord SBN 144319
Nicole B. Yuen SBN 184120 FILED
T. Eric Sun ~ SBN 187486 ALAMEDA COUNTY
FOLEY & MANSFIELD, PLLP
2185 N. California Boulevard, Suite 575 FEB 9 2 2021
Walnut Creek, CA 94596
Telephone: (510) 590-9500
Facsimile: (510) 590-9595
Email: nyuen@foleymansfield.com
Attorneys for Defendant
KAISER GYPSUM COMPANY, INC.
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ALAMEDA
RICHARD BURLIN SISK JR. and Case No. RG20055456
CALVENA DEA SISK,
Assigned for Trial To:
Plaintiffs, Hon. Winifred Smith - Dept. 21
vs. DECLARATION OF NICOLE BROWN

YUEN IN SUPPORT OF DEFENDANT
WEIR VALVES & CONTROLS USA INC,, KAISER GYPSUM COMPANY, INC.’S
etal, OBJECTION TO VIRTUAL/REMOTE
TRIAL OR, ALTERNATIVELY, TO
Defendants. ALLOW ALL NON-DELIBERATION
TRIAL PROCEEDINGS TO BE
RECORDED

[Filed concurrently with Objection to
Virtual/Remote Trial,; [Proposed] Order] and
Proof of Service]

Trial: February 22, 2021

Dept 21

Judge: Hon. Winifred Y. Smith
Complaint Filed: February 21, 2020
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I, Nicole Brown Yuen, declare as follows:

7

I am an attorney duly admitted to practice in all of the courts of the State of California and I¥

g

N

© |

S

am a partner with Foley and Mansfield, PLLP, attorneys of record for Defendant Kaiser GypsﬁE

Company, Inc. (hereinafter “Kaiser) herein. The facts set forth herein are of my own personal

knowledge and, if sworn, I could and would competently testify thereto.

1. 1 submit this declaration in support of Kaiser’s Trial Brief objection to the virtual trial
|
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or, in the alterhative, request to record non-juror proceedings.

2. Attached hereto as Exhibit Als a true and correct copy of the January 13, 2021
correspondence from Plaintiffs’ counsel, M. Langdoc, to all counsel of record in the Robert and
Catherone Runne matter, Alameda County Superior Court Case No. RG20061377, advising of gross
errors in the remote videoconferencing software used during the Zoom deposition.

3. Attached hereto as Exhibit B is a true and correct copy of the Declaration of Edward
R. Hugo and accompanyiﬁg exhibits filed in the Elsie McKay, et al. v. Asbestos Corporation
Limited, et al. matter, RG17884467.

4. Attached hereto as Exhibit C is a true and correct copy of the Declaration of Bina
Ghanaat and accompanying exhibits filed in the Elsie McKay, et al. v. Asbestos Corporation Limited,
et al. matter, RG17884467.

5. Attached hereto as Exhibit D is a true and correct copy of Kaiser Gypsum Company,
Inc.’s Motion to Correct August 27, 2020 Verbatim Transcript of Proceedings filed on October 19,
2020 in Budd v. Kaiser Gypsum, et al., Superior Court of Washington for King County case no. 19-
2-14878-1 SEA. After briefing and oral argument, the court granted Kaiser Gypsum’s motion in
part, ordering the court repo&er to preserve a copy of the audio backup recording pending further
order of the court.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct and that this declaration was executed on this 22M day of February 2021, at

Moraga, California.

Nicole Brown Yuen
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January 13, 2021

Via File&Serve

ALL COUNSEL OF RECORD

Re:  Robert Runne and Catherine Runne v. Amcord, Inc., et al.
Alameda County Superior Court Case No. RG20061377

Dear Counsel:

Please take notice of the fact that Deponent Robert Runne has and will refuse to sign and
approve the transcript of his deposition in this case due to gross errors in reporting. As we have
discussed a few times informally, we believe this was an unfortunate collateral effect of taking
the deposition through the remote videoconferencing sofiware where the court reporter, witness,
and dozens of attorneys were essentially all in separate locations and the audio was filtered
through a single internet based connection. Fortunately the videographer mic’d the witness and
the audio internet feed. We have engaged the same court reporter to prepare a transcript using
only the videotape audio from the room with the witness at our cost.

While we reserve the right to move to suppress the deposition, we are confident we will
be able to reach an informal resolution to this unfortunate COVID-era collateral issue. As soon
as we have a copy of the updated transcripts we will serve on all parties and go from there.

‘| Jan 132021

& 11:43aM /.

Best,
-_/s/ John Langdoc
John Langdoc
IS;)s
3026569.1

Jack London Market « 55 Harrison Street, Suite 400 » Oakland, CA 94607
"(510) 302-1000 - Fax (510) 835-4913
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HUGOPARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San Franciseo, CA 94108

Edward R. Hugo [Bar No. 124839]
Heather S. Kirkpatrick [Bar No. 278647]
HUGO PARKER, LLP

240 Stockton Street, 8" Floor

San Francisco, CA 94108

Telephone: (415) 808-0300

Facsimile: (415) 808-0333

Email: service@HUGOPARKER.com

Attorneys for Defendant
SERRATO-MCDERMOTT INC. d/b/a
ALLIED AUTO STORES

56267649
FianYi 90,2021

02:528M

SUPERIOR COURT - STATE OF CALIFORNIA

COUNTY OF ALAMEDA~ UNLIMITED JURISDICTION

ELSE McKAY, as Successor-in-interest to and
as Wrongful Death Heir of ROY McKAY,
Deceased; and DAVID McKAY, DEBORAH
EVANS, CAROL LANGEVIN, SANDRA
McKAY RELOVA, TAMMY CAMERON, as
Wrongful Death Heirs of ROY McKAY,
Deceased,

Plaintiffs,
VS.
ASBESTOS CORPORATION LIMITED, et al.

2

Defendants.

(ASBESTOS)
Case No. RG17884467

DECLARATION OF EDWARD R. HUGO IN
SUPPORT OF DEFENDANT SERRATO-
MCDERMOTT INC. d/b/a ALLIED AUTO
STORES’ TRIAL BRIEF RE OBJECTION
TO VIRTUAL TRIAL, OR, IN THE
ALTERNATIVE, REQUEST TO RECORD
NON-JUROR TRIAL PROCEEDINGS

Date: January 25, 2021
Time:  9:30 a.m.

Dept.: 517

Judge:  Hon. Stephen Pulido

Action Filed: December 1, 2017
Trial Date: January 25, 2021
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HUGOPARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San anciscn: CA 93108

1, Edward R. Hugo, hereby declare:

1. . Tam an attorney duly licensed to practice before the courts of the State of California.
I am the foxihding partner of Hugo Parker, LLP, counsel of record for defendant SERRATO-
MCDERMOTT INC. d/b/a ALLIED AUTO STORES (“Allied Auto™). I am also lead trial counsel
for my client, and I intend to and will conduct the voir dire in this matter as the Court allows. The
facts stated herein are true of my own personal knowledge. If called as a witness, I could and would
competently testify to the same.

2. I was counsel of record and lead trial counsel for defendant FRYER-KNOWLES,
INC., A WASHINGTON CORPORATION (“FKWA”) in the matter of Ronald C. Wilgenbusch
and Judith A. Wilgenbusch v. American Biltrite, Inc., et al., Alameda County Superior Court, Case
No. RG19029791. In Wilgenbusch, 1 remotely attended Pretrial Conferences on June 29, 2020 and
July 1, 2020, wherein the Court orally proposed certain jury selection and voir dire procedures.
Specifically, on June 29, 2020, the Court stated it intended to proceed with voir dire using the
videoconferencing platform Zoom, but on July 1, 2020, the Court noted that if Department 511 of
the Hayward Hall of Justice were available, then voir dire would proceed with the jurors physically
present in the courtroom, albeit wearing face masks.

3. FKWA promptly filed a trial brief the next day, July 2", and a supplemental brief on
July 6™, objecting to the Court’s proposed jury selection and vo'ir dire procedures. .

4, On July 7™ after a hearing specifically devoted to “jury selection and trial
procedures,” the Court issued a final Order with regard to “hard shipping” that states: at the “initial
meeting” of jurors, the Court would attend “via a remote BlueJeans application (with counsel also
attending remotely)” (emphasis added). I attended remotely by BiueJeans per the Cioqrt order.

5. With regard to actual voir dire, the Court’s July 7" final Order states: “[v]oir dire
will be conducted via Zoom and in person” (emphasis added). Attached hereto as Exhibit A i; a
true and correct copy of the Court’s July 7, 2020 “Order After Hearing Re: Jury Selection and Triai
Procedures; Motion to Continue Trial” in the Wilgenbusch matter.

6. In reliance on the Court’s July 7" Order, on July 14" I e-mailed the Court and all
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240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

‘ ‘ ' .

parties, stating that I looked forward to appearing in person on July 15" for the first time in the
Wilgenbusch matter. Since the case was assigned to Judge Seligman, over my objection, all
hearings were conducted remotely. In other word.;;, attorneys were not permitted to personally
attend any (not one) of the hearings that Judge Seligman held in Wilgenbusch.

7. The next morning, July 15, 2020, I appeared at the Hayward Hall of Justice, wearing
a mask and following all health-related Covid-19 guidelines, in order to participate, as lead counsel,
in voir dire in Wilgenbusch. But, the Court refused tb allow me to enter the courtroom. I was
advised that “[t}he court anticipated that all counsel would attend voir dire remotely. The
courtroom is not set up for counsel. The Judge will be in another room, alone, so he can speak
unmasked” (emphasis added). Attached hereto as Exhibit B is a true and correct copy of this all-
party e-mail chain with the Court, beginning on July 14, 2020 at 8:42 p.m. and ending on July 15,
2020 at 9:53 a.m., wherein I advised the Court that I would be appearing in-person for voir dire,
was advised after my arrival at Court that “[t}he courtroom is not set up for counsel,” and my
objection to being excluded from attending voir dire in person on July 15, 2020.

8. After waiting in the court house hall for over an hour and lodging objections to my
exclusion from the in-person voir dire proceedings of July 15" by email, the only means of
communication with the Court available to me, I left the courthouse after I believed that “virtual
voir dire” had begun. Once voir dire began without me, there was no means available for me to
meaningfully participate. The Court never offered or provided me with a continuance or an
alternative place in the Hayward courthouse to participate in voir dire. As a result, 1, as lead trial
counsel for my client, did not participate in any portion or phase of voir dire in Wilgenbusch on
July. 5%2020. Al

9. Other than myself, 5 apparently “live” prospective jurors who were ultimately
allbwed into Dept 511 to participate in voir dire and 2 apparent court attendants, I observed no one
else on the second floor of_ the courthouse. The courthouse in total appeared to be a ghost town. The
sheriffs at first ﬂo;)r security immediately asked me if | was there for “the trial”, i.e., a singular .

event, when I entered. And, ] observed no activity that suggested that another trial or court
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HUGOPARKER, LLP
240 STOCKTON STREET
8I'H FLOOR
San Francisco, CA 94108

proceeding was underway 1n the entire courthouse.

10.  Attached hereto as Exhibit C is a true and correct copy of a photograph of me,
wearing my mask, standing in front of the Hayward Hall of Justice on July 15, 2020 where I
appeared to participate in voir dire. It is a “selfie”: I took my own picture and I cut my own hair
(because barbershops are closed per the Governor’s orders). I appear alone, because there was no
one else in front of the courthouse. Most people are “sheltering in place.”

11. Attached hereto as Exhibit D is a true and correct copy of an all-party e-mail chain
with the Court in the Wilgenbusch matter, beginning on July 6, 2020 at 5:04 p.m. and ending on
July 15, 2020 at 10:43 a.m., n(;ting numerous problems with the remote voir dire proceedings,
including defense counsql’s inability to lodge objections to voir dire on July 15" for at least half an
hour.

12.  Attached hereto as Exhibit E is a true and correct copy of my previously filed
Declaration submitted in support of FKWA’s Trial Brief Regarding Objections to Court’s Proposed
Jury Selection and Voir Dire Procedures in the Wilgenbusch matter, wherein I advised the Court
that T am lead trial counsel for FKWA and that I would be conducting voir dire in this matter.

13. Attached hereto as Exhibit F is a true and correct copy of my previously filed
Declaration submitted in support of FKWA’s Reply Brief Regarding Objections to Court’s
Proposed Jury Selection and Voir Dire Procedures in the Wilgenbusch matter, wherein I again
advised the Court that | am lead trial counsel for FKWA and that T would be conducting voir dire in
this matter.

14, Attached hereto as Exhibit G is a true and correct copy of Honeywell International
Inc.’s “Notice of Irregularities at Remote Jury Trial from July 27-2$,:2020,” filed in the matter of
Ricardo Ocampo and Elvia Ocampo v. AAMCO Transmissions, Inc., et al., Alameda County
Superior Court, Case No. RG19041 1 82.

15.  Attached hereto as Exhibit H is a true and correct copy of the Declaration of Janelle
Y. Walton Regarding Juror Behavior filed in the matter‘ of Ronald C. Wilgenbusch and Judith A.

Wilgenbusch v. American Biltrite, Inc., et al., Alameda County Superior Court, Case No.
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240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

RG19029791.

16.  Attached hereto as Exhibit I is a true and correct copy of the Court’s August 19,
2020 Order Re: Motion for Mistrial in Ronald C. Wilgenbusch and Judith A. Wilgenbusch v.
American Biltrite, Inc., et al., Alameda County Superior Court, Case No. RG19029791.

7. Attached hereto as Exhibit J is a true and correct copy of a subpoena duces tecum
my office issued to the Alameda County Superior Court Jury Commissioner in the matter of Ronald
C. Wilgenbusch and Judith A. Wilgenbusch v. American Biltrite, Inc., et al., Alameda County
Superior Court, Case No. RG19029791. However, the process server advised that they were unable
to serve the subpoena because the building was loéked and closed to the public. Attached hereto as
Exhibit K is a true and correct copy of a photo received from the process server indicating that the

building was closed.

I declare under penalty of perjury under that the foregoing is true and correct. Executed on

January 19, 2021, at Mill Valley, California.

_/s/ Edward R. Hugo
EDWARD R. HUGO

. Py DR
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ENDORSED
ALAMEI')k EC:uUN'l'Y
SUPERIOR COURT OF THE STA”TE OF CALIFORNIA o
JUL 0 7:2000°
FOR THE COUNTY -OF ALAMEDA
' oL G [ ARSI
T Deputy
Wilgenbusch, ) Case No. RG19029791
)
Plaintiff g Order After Hearing Re: Jury Selection and
VS, 4
; Trial Procedures; Motion to Continue Trial
American Biltrite, 5;
)

Defendant

The court and parties face unprecedented challenges during this Covid-19 crisis,
Earlier rulings from the Judicial Council suspended trials, and indeed for a while this
court was nearly completely closed down. But the trial suspension period has passed, and
the court, an essential service, has the dutyto render justice, consistcni with applicable
health directives. At the current time, this court prohibifs any person from entering the
courts absent proper “social distancing™ arid the use of a cloth mask, Onl y ;1 few of the
available courtrooms in Alameda County are large enough to hold a full jury and
alternates consistent with social distancing, and as to those available for a civil trial, the
maximum number of jurors or potential jurors is 18, spread around the courtroom.

To address the Covid-19 crisis, the Judicial Council, in Emergency Rule 3, has
given courts.b'r:'(;ad;t;wersto conduct judicial proceedings remotely, “notwithstanding
any other law....” Remote proceedings include the use of video, audio and telephonic
means...,” Emergency Rule 3 (a)(3).

Nol every stage of the proceedings requires the same procedures. For example,
voir dite in person could require the presence of more potential jurors than can safely and
" practicably be accommodated in a courtroom without some use of remote technology. On

I
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the other hand, if sufficient safeguards are utilized, trial with jurors present could be
feasible.

Ttial Proeedures

The court accordingly plans to-order the. following procedures.

Jury Selection. Potential jurors will be summoned to the J ury Assembly Room
(JAR) at the Rene C. Davidson courthouse. The JAR can orily accommodaté up to 50
potential jurors at a time so several sessions will be required to summon sufficient
numbers of potential jurors. At this initial meeting, the court, via a remote BlueJeans
application (with counsel also attending remotely), will give an initial orientation to the
Jury, including the reading of a statement of the case. One attorney for each party, in
alphabetical order, may introduce themselves and co-counsel, The court will instruct the
potential jurors regarding how to fill out a hardship request and jury questionnaire, In
addition, the court will ask each potential juror to fill out a form requesting information
regarding their technical ability to participate in voir dire with a Zoom.com application,
and, if 5o, their email address. Jurors who have the technical ability to participate via
Zoom will be sent a Zoom invitation with instructions and potential jurors who cannot
access-Zoorh will be asked to appear-at the cotirt for voit dire, unless exciised for
hardship.

The court will rule on the written hardship requests. Ifa. request needs

clarification, the court may contact the potential juror. The written hardship requests will

be provided to counsel and the court’s determination will be made part of the record.

Voir dire will be conducted via Zoom and in person in the order of the random

. list, consistent with a “six pack” set up (18 in-a group to start). After voir dire of the 18,

the court and counsel will adjourn to a virtual meeting room where cause and peremptory

REAN




challenges will be addressed. When less than 12 jurors remain, the “box” will be-
'féﬁzesﬁqi and the new prospective jurors will be questioried. A the start of véir dire, the
+ teourtWill Peitnit edch party t9'make a briéf non-argumientafive “mini-opening” statément
(1 ‘minote maximum for each party; if mulfi"ple defendants, plaifitiff may use up to'2
minutes)

Trial. Jurors will attend trial “live.” (Although the court may consider individusl
requests to-accommodate remote attendance if good cause.is found). Courisel may appear
“live” or remotely provided that no more than 1 person per party will be permitted in the
main courtroom. All persons in the courtroom will observe social distancing and masking
requirements. A second courtroom, linked by a remote application, will be available for
additional counsel and personnel who will also be required to abide by social distancing
and masking requirements. Absent an order from this court, no witness will testify live—
all will be either pre-recorded or via remote appearance, avoiding the necessity of
'maéldng of the witness. Counsel may also ‘avoid,'maski,ng‘by participating remétely as
desired. The court will issue a further order at a later time regarding the rules for remote

testimony: The jury will deliberate together in a separate space that allows sufficient

-social distancing,

Objections
Defendants.have raised vm'i0u§ g'bjections to proceeding with jury sélection or
trial either remotely or in person. Some of tﬁese objections are clearly premature or
baseless, such as.the obj-ection that the jury will not be représentative, or that jurors'may
be categorically excluded. The coutt will not categorically exclude any person who
meets statutory criteria. As noted ahove, the court has.the authority to conduct

proceedings remotely. Nevertheless, some potential members of the jury may not have

———
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the-~techﬂi.caLfabili§y to attend remotely. In.order to insure; broad representativeness, the
courtwiit ]jeffnit’thqssje-irgdi’\iiduéls"t‘o attend voir dire in person. Safety considerations
rtedUire: itiasking SRAlliRdividials 1 the court, ;i"n‘c"l(udi‘r-ig' prospective jurors in the:
courtrdém.?Whi le this may not be optimal, defendants do not cite, and the courtis-
unaware of, any authority that would prohibit such basic safety procedures for in-court
attendance,

Nor is the ¢ourt aware of any legal requirement that hardships communications.be
in person or “on the record.” The court has indicated that it will make hardship forms
available to counsel an}d the result of any hardship determination will be made a matter of
record. The court reserves the right to communicate directly with a hardship claimer if it
needs clarification of the claim.

Trial Continuance Request

Defendant Metalclad moves 1o continue the trial to an unspecified future date
‘when the Covid-19 pandemiic is over. In doing so, it fails to show good cause. As
explained above, the court has authority to proceed with trial. Moreover, this is a
preference case where the plaintiff is 85 years old and has mesothelioma. Because of the
earlier closure and suspension of trials, plaintiffs is already past the 120 day stitutory
mandate for pr‘eference and the additional 15 day continuance a court could grant for
good:causé. (CCP §369(f)) The motion to continue the trial is accordingly denied*

- SO ORDERED

Dated: July 7, 2020

BRAE},\EUGMAN, JUDGE

CLERK'S CERTIFICATE OF SERVICE
4



EXHIBIT B



From; "Edward R. Hugo" <ehugo®hugoparker.com>

Date: July 15, 2020 at 9:53:50 AM PDT

To: "Dept. 23, Superior Court" <dept23@alameda.courts.ca.gov>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>, Sarah Gilson <SGilson@mrhfmlaw.com>, "Abigail P.
Adams" <AAdams@mgmlaw.com>, Jane Yee <jyee@hrmrlaw.com>, "Christina M. Glezakos"
<cglezakos@hugoparker.com>, "Siu, Harmonie" <harmonie.siu@dentons.com>, "Corrine B. Sinclair"
<csinclair@hugoparker.com>, Evangeline Conanan <EConanan@selmanlaw.com>, Faith Kelly
<tkelly@hrmrlaw.com>, "Vega, Giovanni" <giovanni.vega@dentons.com>, "Heather S. Kirkpatrick"
<hkirkpatrick@hugoparker.com>, "Huynh, Kathy M." <kathy.huynh@dentons.com>, Leanne Castleberry
<Icastleberry@hrmrlaw.com>, Lorene Spinelli <lspinelli@hrmriaw.com>, Melanie Proctor
<MProctor@hrmrlaw.com>, "Jackson, Michelle C." <michelle.jackson@dentons.com>, "Sandgren,
Michael E." <michael.sandgren@dentons.com>, Rhonda Woo <rwoo@hrmrlaw.com>, Shawn Ridley
<sridley@hrmrlaw.com>, "Heidarzadeh, Shayan" <shayan.heidarzadeh@dentons.com>, Sheila 0'Gara
<sheilagogara@aol.com>, "Shaeffer, John J." <jshaeffer@foxrothschild.com>, David Amell
<DAmeli@mrhfmlaw.com>, William Ruiz <wruiz@ MRHFMIaw.com> '

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 -
All Party Communication

The prospective jurors have been admitted to Dept 511. | have been excluded and am leaving. Please
note my continuing objection.

Edward R. Hugo
240 Stockton Street, 8 Floor
San Francisco, CA 94108
T 415.808.0302
Sy F 415.808.0333
HUGO PARKER, LLP  ehugo@HUGOPARKER com

CONFIDENTIALITY NOTICE: This electronic message transmission contains infarmation from HUGO PARKER, LLP which may be cenfidentiat or
protected by the atiorney-client privilege and/or Lhe work produc! doclrine. 1f you are not the intenced recipient, be aware Lhat any disclosure, copying,
distribution or use of the conlent of this information is prohibited. 1f you have received this communication in ermor, please nolify us. All personal
messages express views solely of e sender, which are not 1o be attributed to HUGO PARKER, LLP. If you would like to leamn more aboul HUGO
PARKER, LLP, please visit our website www.HUGOPARKER.com.

On Jul 15, 2020, at 9:09 AM, Edward R. Hugo <ehugo@hugoparker.com> wrote:

There are what appear to be prospective jurors in the hall and a clerk taking attendance’
position that the court has an obligation to allow counsel to attend trial proceedings in person.

Edward R. Hugo
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240 Stockton Street, 8 Floor
San Francisco, CA 94108
T 415.808.0302




HUGO PARKER, LLP £ 4158080333
ehugo@HUGOPARKER.com

CONFIDENTIALITY NOTICE: This electronic message transmission contains information from HUGO PARKER, LLP which may be confidential or
protected by the attorney-client privilege and/or the work product doctrine. If you are not the intended recipient, be aware thal any disclosure, copying,
distribution or use of the cantent of this information is prohibited. If you have received this communication in error, please notify us. All personal
messages express views solely of the serder, which are not to be altributed to HUGO PARKER, LLP. If you would like to learn more about HUGO
PARKER, LLP, please visit our website www.HUGOPARKER.com.

On Jul 15, 2020, at 9:00 AM, Dept. 23, Superior Court <dept23@alameda.courts.ca.gov> wrote:

Counsel,
The court is not set up for any counsel to attend in person.

Thank you,

Yhatisa Cactaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County
1221 Qak Street

Oakland, California 94612

510-267-6939

From: Edward R. Hugo <ehugo@hugoparker.com>

Sent: Wednesday, July 15, 2020 8:48 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>; Abigail P.
Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Christina M. Glezakos
<cglezakos@hugogarker‘:‘cékr‘ﬁ;;"Sid, Harmonie <harmonie.siu@dentons.coin>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>; Faith Kelly
<fkelly@hrmrlaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry
<|castleberry@hrmriaw.com>; Lorene Spinelli <lspinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila 0'Gara
<sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>; David Amell
<DAmeli@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>




Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., etal. - RG19029791 - All
Party Communication

I'am here, in the hall outside Dept 511. No one indicated that attorneys could not attend until the
below email. Obviously, | object to being excluded.

Edward R. Hugo

240 Stockton Street, & Floor
San Francisco, CA 94108

T 415.808.0302

F 415.808.0333

HUGO PARKER, LLP  ¢hugo@HUGOPARKER.com

CONFIDENTIALITY NOTICE: This electronic message transmission contains information from HUGQ PARKER, LLP which may be confidential or
protected by the attorney-client privilege andior the work product doctrine. If you are not the intended recipient. be aware that any disclosure, copying,
dislribution or use of the content of this information is prohitited. If you have received this communicatior: in error, please notify us. Ali personal
messages express views solely of the sender, which are not to be atiributed to HUGO PARKER, LLP. I you would like to learn more about HUGO
PARKER, LLP, please visit our website www.HUGOPARKER.com,

On Jul 15, 2020, at 8:26 AM, Dept. 23, Superior Court <dept23@alameda.courts.ca.gov> wrote:

Counsel,

Per Judge Seligman: The court anticipated that all counsel would attend voir dire remotely. The
courtroom is not set up for counsel. The Judge will be in another room, alone, so he can speak
unmasked.

Thank you,

Courtroom Clerk to the Honorable Judge Seligman , RS
Superior Court of California | Alameda County
1221 Oak Street

- Oakland, California 94612

510-267-6939



From: Edward R. Hugo <ehugo@hugoparker.com>

Sent: Tuesday, July 14, 2020 8:42 PM _

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>; Dean Agmata -
<DAgmata@mrhfmlaw.com>; Sarah Gilson <$Gilson@mrhfmlaw.com>; 'Abigail P. Adams'
<AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>;
Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>;
Faith Kelly <EKELLY@hrmrlaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>; Heather S.
Kirkpatrick <hkirkpatrick@hugoparker.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne
Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli <LSPINELLI@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmriaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<SRIDLEY@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>: David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@MRHFMlaw.com>

Subject: RE: [External]WiIgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

Judge Seligman,

A month or 50 ago, Metalclad implored the Court to force plaintiffs to finalize their pleadings, motions,
exhibits, designations, etc ...(ie, everything). Yesterday, Plaintiffs’ counsel informed the Court, on the
record, that they could not respond to Metalclad’s motion re undisclosed witnesses because they were
overwhelmed with trial preparation, etc... To date, they have not replied to Metalclad’s motion. That
failed response explicitly violated the Court’s order. Nevertheless, somehow, at 4:11 pm today
plaintiffs’ counsel found the resources to file a non-responsive, unrequested, unauthorized sur-reply
brief regarding my client’s MIL re Charlie Ay, which, frankly, appears to state that plaintiff will perjure
himself in our upcoming trial, which this Court has championed to make happen in the face of the Covid
19 pandemic. FKWA will not argue it's MILs tomorrow, but will avail itself with it's right to file a written
response to plaintiffs’ latest brief and argue the motion thereafter when the court is next available.

I look forward to seeing you tomorrow, in person, for the first time in this case.

Ed




EXHIBIT C






EXHIBIT D



From: Sheilagogara <sheilagogara@aol.com>

Date: July 15, 2020 at 10:43:53 AM PDT

To: "dept23@alameda.courts.ca.gov" <dept23@alameda.courts.ca.gov>,
"michael.sandgren@dentons.com" <michael.sandgren@dentons.com>, "Christina M. Glezakos"
<cglezakos@hugoparker.com>, "Edward R. Hugo" <ehugo@hugoparker.com>

Cc: "DAgmata@mrhfmlaw.com” <DAgmata@mrhfmiaw.com>, "SGilson@mrhfmlaw.com”
<SGilson@mrhfmiaw.com>, "AAdams@mgmlaw.com" <AAdams@mgmlaw.com>, "jyee@hrmriaw.com"
<lyee@hrmrlaw.com>, "harmanie.siu@dentons.com" <harmanie.siu@dentons.com>, "Corrine B.
Sinclair" <csinclair@hugoparker.com>, "EConanan@selmanlaw.com” <EConanan@selmanlaw.com>,
"fkelly@hrmrlaw.com" <fkelly@hrmriaw.com>, "giovanni.vega@dentons.com"
<giovanni.vega@dentons.com>, "Heather S. Kirkpatrick" <hkirkpatrick@hugoparker.com>,

"kathy. huynh@dentons.com" <kathy.huynh@dentons.com>, "|castleberry@hrmrlaw.com”
<|castleberry@hrmrlaw.com>, "Ispinelli@hrmrlaw.com” <Ispinelli@hrmrlaw.com>,
"MProctor@hrmrlaw.com” <MProctor@hrmrlaw.com>, "michelle.jackson@dentons.com"

<michelle jackson@dentans.com>, "rwoo@hrmrlaw.com" <rwoo@hrmrlaw.com>,
"sridley@hrmrlaw.com” <sridley@hrmrlaw.com>, “shayan.heidarzadeh@dentons.com"”
<shayan.heidarzadeh@dentons.com>, "[shaeffer@foxrothschild.com” <jshaeffer@foxrothschild.com>
"DAmell@mrhfmlaw.com" <DAmell@mrhfmlaw.com>, "wruiz@mrhfmlaw.com"
<wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 -
All Party Communication

Reply-To: Sheilagogara <sheilagogara@aol.com>

’

People are leaving and going into other rooms. Can the court please address?

----- Original Message-----

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

To: Sandgren, Michael E. <michael.sandgren@dentons.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; Edward R. Hugo <ehugo@hugoparker.com> .
Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>: Abigail P.
Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmraw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>: Huynh, Kathy
M. <kathy.huynh@dentons.com>; Leanne Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli
<Ispinelli@hrmraw.com>; Melanie Proctor <MProctor@hrmrlaw.com>; Jackson, Michelle C.
<michelle.jackson@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>: Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol.com>; Shaeffer, john J. <jshaeffer@foxrothschild.com>; David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Sent: Wed, Jul 15, 2020 10:33 am

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

| have also sent several request to all counsel listed so that you may unmute yourselves.

Thank you,



Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County
1221 Oak Street

Oakland, California 94612 -

510-267-6939

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

Sent: Wednesday, July 15, 2020 10:31 AM _

To: Sandgren, Michael E. <michael.sandgren@dentons.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; Edward R. Hugo <ehugo@hugoparker.com>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <5Gilson@mrhfmlaw.com>; Abigaif P.
Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>; Huynh, Kathy
M. <kathy.huynh@dentons.com>; Leanne Castleberry <lcastlieberry@hrmrlaw.com>; Lorene Spinelli
<lspinelli@hrmrlaw.com>; Melanie Proctor <MProctor@hrmrlaw.com>; Jackson, Michelle C.
<michelle.jackson@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila 0'Gara
<sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>; David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

All participants have the ability to unmute themselves.

Thank you,

iz Thalisa Castaneda
" “Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County
1221 Oak Street
Oakland, California 94612
510-267-6939.



From: Sandgren, Michael E. <michael.sandgren@dentons.com>

Sent: Wednesday, July 15, 2020 10:30 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>; Christina M. Glezakos
<cglezakos@hugoparker.com>; Edward R. Hugo <ehugo@hugoparker.com>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>; Abigail P.
Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Siu, Harmonie
<harmoniesiu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>; Huynh, Kathy
M. <kathy.huynh@dentons.com>; Leanne Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli
<Ispinelli@hrmrlaw.com>; Melanie Proctor <MProctor@hrmrlaw.com>; Jackson, Michelle C.
<michelle.jackson@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>; David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Subject: RE: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

Hi Again, we have objections to plaintiff exam but are still muted. Mike Sandgren

Michael E. Sandgren

Visit the New Dynamic Hub, available to our clients and communities as part of
Dentons' commitment across 75+ countries, to address accelerating change resulting
from the pandemic.

D +1415267 4130 | US Internal 34130
michael.sandgren@dentons.com
Bio | Website

Dentons US LLP

Rattagan Macchiavello Arocena > Jiménez de Aréchaga, Viana & Brause > Lee
International > Kensington Swan > Bingham Greenebaum > Cohen & Grigsby >
Sayarh & Menjra > Larrain Rencoret > Hamilton Harrison & Mathews > Mardemootoo
Balgobin > HPRP>-Zair:& Co. > Delany Law > Dinner Martin > For more information
on the firms that have come together to form*Dextons, go to dentons.com/iegacyfirms

Dentons is a global legal practice providing client services worldwide through its member firms
- and affiliates. This email may be eonfidential and protected by legal privilege. if you are not the

intended recipient. disclosure, copying, distribution and use are prohibited; please notify us

immediately and delete this copy from your system. Please see dentons.com for tegal Notices.

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Wednesday, July 15, 2020 10:15 AM

To: Christina M. Glezakos <cglezakos@hugoparker.com>; Sandgren, Michael E.
<michael.sandgren@dentons.com>; Edward R. Hugo <ehugo@hugoparker.com>




Cc: Dean Agmata <DAgmata@mrhfmlaw.com>: Sarah Gilson <SGilson@mrhfmilaw.com>;
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline
Conanan <EConanan@selmanlaw.com>: Faith Kelly <tkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>:
Huynh, Kathy M. <kathy.huynh@dentons.com>: Leanne Castleberry
<lcastleberry@hrmrlaw.com>; Lorene Spinelli <lspinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Rhonda
Woo <rwoo@hrmrlaw.com>; Shawn Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan
<shayan.heidarzadeh@dentons.com>: Sheila O'Gara <sheilagogara@aol.com>; Shaeffer, John
J. <jshaeffer@foxrothschild.com>; David Amell <DAmell@mrhfmlaw.com>: William Ruiz
<wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., etal. -
RG19029791 - All Party Communication

[External Sender]

Please add a P or D next to your name so that | may assist you more quickly if needed. Some of you
have done so already. It makes it much easier to identify you in the list of participants.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Wednesday, July 15, 2020 10:13 AM

To: Christina M. Glezakos <cglezakos@hugoparker.com>: Sandgren, Michael E.
<michael.sandgren@dentons.com>; Edward R. Hugo <ehugo@hugoparker.com>

~CGe: Dean Agmata <DAgmata@mrhfmiaw.com>: Sarah Gilson <SGilson@mrhfmlaw.com>;
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <lyee@hrmrlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline
Conanan <EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>;.Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>:
Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry
<lcastleberry@hrmriaw.com>: Lorene Spinelli <Ispinelli@hrmrlaw.com>: Melanie Proctor-
<MProctor@hrmriaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>: Rhonda
Woo <rwoo@hrmrlaw.com>: Shawn Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan
<shayan.heidarzadeh@dentons.com>: Sheila O'Gara <sheilagogara@aol.com>; Shaeffer, John
J. <jshaeffer@foxrothschild.com>: David Amell <DAmell@mrhfmlaw.com>; William Ruiz




<wruiz@mrhfmlaw.com>
Subject: Re: [External} Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG198029791 - All Party Communication

You should be able to.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Supetior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Christina M. Glezakos <cglezakos@hugoparker.com>

Sent: Wednesday, July 15, 2020 10:12 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>; Sandgren, Michael E.
<michael.sandgren@dentons.com>; Edward R. Hugo <ehugo@hugoparker.com>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>:
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@huqgoparker.com>; Evangeline
Conanan <EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>:
Huynh, Kathy M. <kathy. huynh@dentons.com>; Leanne Castleberry
<lcastleberry@hrmrlaw.com>; Lorene Spinelli <lspinelli@hrmriaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>: Rhonda
Woo <rwoo@hrmrlaw.com>; Shawn Ridley <sridley@hrmrlaw.com>: Heidarzadeh, Shayan
<shayan.heidarzadeh@dentons.com>; Sheila O'Gara <sheilagogara@aol.com>: Shaeffer, John
J. <jshaeffer@foxrothschild.com>: David Amell <DAmell@mrhfmlaw.com>: William Ruiz
<wruiz@mrhfmlaw.com>

Subject: RE: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

We cannot unmute ourselves and need to be able to object o

Toan v
TR

From: Dept. 23, Superior Court <degt23@alameda.courts.ca.gov>. :
Sent: Wednesday, July 15, 2020 10:12 AM

To: Sandgren, Michael E. <michael.sandgren@dentons.com>; Edward R. Hugo
<ehugo@hugoparker.com> . -

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>: Abigail P.
Adams <AAdams@magmiaw.com>; Jane Yee <jyee@hrmrlaw.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>: Faith Kelly
<fkelly@hrmrlaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick @hugoparker.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>: Leanne Castleberry




<lcastleberry@hrmriaw.com>; Lorene Spinelli <Ispinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle jackson@dentons.com>; Rhonda Woo
<mwoo@hrmrlaw.com>; Shawn Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan
<shayan.heidarzadeh@dentons.com>; Sheila O'Gara <sheilagogara@aol.com>; Shaeffer, John J.
<[shaeffer@foxrothschild.com>; David Amell <DAmeli@mrhfmlaw.com>; William Ruiz
<wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - Al
Party Communication

Yes. You should be able to unmute yourselves.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Sandgren, Michael E. <michael.sandgren@dentons.com>
Sent: Wednesday, July 15, 2020 10:02 AM
To: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>; Edward R. Hugo
<ehugo@hugoparker.com> :
Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>; Abigail P.
Adams <AAdams@mgmiaw.com>; Jane Yee <jyee@hrmrlaw.com>: Christina M. Glezakos
<calezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>: Corrine B. Sinclair
<gsinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmaniaw.com>; Faith Kelly
<fkelly@hrmrlaw.com>; Vega, Giovanni <giovanni.veqa@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry
<lcastleberry@hrmriaw.com>; Lorene Spinelli <lspinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle jackson@dentons.com>; Rhonda Woo
<rwoo@hrmrlaw.com>; Shawn Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan .
<shayan.heidarzadeh@dentons.com>; Sheila O'Gara <gheilagogara@aol.com>: Shaeffer, John J.
<[shaeffer@foxrothschild.com>; David Amell <DAmell@mrhfmlaw.com>: William Ruiz

A <wruiz@mrhfmlaw.com>
Subject: RE: [External] Wilgenbusch; Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Gommunication ‘ :

Dear Clerk, the attorneys have been muted and cannot raise objéctions. Can you please
unmute the attorneys. Best regards, Mike Sandgren 4 :

Michael E. Sandgren

Visit the New Dynamic Hub, available to our clients and communities as part of
Dentons' commitment across 75+ countries, to address accelerating change resulting

FIR LI
pn ot



from the pandemic.

D +1415267 4130 | US Internal 34130
michael sandgren@dentons.com

Bio | Website

Dentons US LLP

Rattagan Macchiavello Arocena > Jiménez de Aréchaga, Viana & Brause > Lee
International > Kensington Swan > Bingham Greenebaum > Cohen & Grigsby >
Sayarh & Menijra > Larrain Rencoret > Hamilton Harrison & Mathews > Mardemootoo
Balgobin > HPRP > Zain & Co. > Delany Law > Dinner Martin > For more information
on the firms that have come together to form Dentons, go to dentons.comilegacyfirms

Dentons is a global legal practice providing client services worldwide through its member firms
and affiliates. This email may be confidential and protected by legal privilege. If you are not the
intended recipient, disclosure, copying, distribution and use are prohibited; please notify us
immediately and delete this copy from your system. Please see dentons.com for Legal Notices.

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Wednesday, July 15, 2020 9:18 AM

To: Edward R. Hugo <ehugo@hugoparker.com>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>:
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Christina M.
Glezakos <cglezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>:
Corrine B. Sinclair <gsinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugqoparker.com>;
Huynh, Kathy M. <kathy. huynh@dentons.com>; Leanne Castleberry
<|castleberry@hrmrlaw.com>; Lorene Spinelli <Ispineli@hrmrlaw. com>; Melanie Proctor
<MPractor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren,
Michael E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn
Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>;
Sheila O'Gara <shen|aqoqara@aol com>; Shaeffer, John J. <jshaeffer@foxrothschild. com>;
David Amell <DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

[External Sender]

Eaton do not need to be present. f e

v ﬁg&":\v :

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Qak Street

Oakland, California 94612

510-267-6939



From: Edward R. Hugo <ehugo@hugoparker.com>

Sent: Wednesday, July 15, 2020 9:09 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>:
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>: Christina M.
Glezakos <cglezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>;
Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>: Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>:
Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry
<lcastleberry@hrmrlaw.com>; Lorene Spinelli <Ispinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle. jackson@dentons.com>; Sandgren,
Michael E. <michael.sandgren@dentons.com>: Rhonda Woo <rwoo@hrmrlaw.com>; Shawn
Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>:
Sheila O'Gara <sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>;
David Amell <DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

There are what appear to be prospective jurors in the hall and a clerk taking attendance. Itis my position
that the court has an obligation to allow counsel to attend trial proceedings in person.

Edward R. Hugo

Tomiin st~

240 Stockton Street, 8% Floor
San Francisco, CA 94108

T 4135.808.0302
F415808.0333
chugo@HUGOPARKER com

HUGO PARKER, LLP

CONFIDENTIALITY NOTICE: This electronic message transmission contains information from HUGO PARKER, LLP which may be confidential or
protected by the altarmey-client privilege andor the work product doctrine. If you are not the inteaded recipient, be aware that any disclosure, copying,
distribution or use of the content of this information is prohibited. If you have received this communication in error, please notify us. All personal
messages express views solely of the sender, which are not e be aliributed to HUGO PARKER, LLP. If you would fike to learn more aboui HUGO
PARKER, LLP, please visit our websile www.HUGOPARKER.com.

On Jpl\gjﬂg,@OZO, at 9:00 AM, Dept. 23, Superior Court <dept23@alameda.courts.ca.qov> wrote:
Counsél,w"—
The court is not set up for any counsel to attend in person.

Thank you,

Jhalisa Castaneda
Courtroom Clerk to the Honorable Judge Seligman



Superior Court of California | Alameda County
1221 Oak Street

Oakland, California 94612

. 510-267-6939

From: Edward R. Hugo <ehugo@hugoparker.com>

Sent: Wednesday, July 15, 2020 8:48 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Cc: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>;
Abigail P. Adams <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmrlaw.com>; Christina M.
Glezakos <cglezakos@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>;
Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>:
Huynh, Kathy M, <kathy.huynh@dentons.com>; Leanne Castleberry
<|castleberry@hrmrlaw.com>; Lorene Spinelli <Ispinelli@hrmrlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren
Michael E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn
Ridley <sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>:
Sheila O'Gara <sheilagogara@aol.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>;
David Amell <DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

I'am here, in the hall outside Dept 511. No one indicated that attorneys could not attend until the below
email. Obviously, I object to being excluded.

Edward R. Hugo

I 240 Stockton Street, 8" Floor
San Francisco. CA 94108

T 415.808.0302
F415.808.0333
chueoHUGOPARKER. com

HUGO PARKER, LLP

CONFIDENTIALITY NOTICE: This electronic message transmission contains information from HUGO PARKER, LLP which may be confidential or
prolected by the atlorney-client privilege and/or the work product doclrine. if you are not the intended retigient, be aware that any disclosure, copying,
dislribution or use of lhe content of this informalion is prohibited. If you have received this communicalio i éfror, please notify us. All personal
messages express views solely of the sender, which are nol t¢ be attribuled to HUGO PARKER, LLP. If you would like to lear more about HUGO
PARKER, LLP, please visit our website www.HUGOPARKER com. ’

On Jul 15,' 2020, at 8:26 AM, Dept. 23, Superior Court <depf23@alameda.courts.ca.qov> wrote:

Counsel,

Per Judge Seligman: The court anticipated that all counsel would attend voir dire remotely. The
courtroom is not set up for counsel. The Judge will be in another room, alone, so he can speak
unmasked. '



Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Edward R. Hugo <ehugo@hugoparker.com>
Sent: Tuesday, July 14, 2020 8:42 PM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>; Dean Agmata
<DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>; 'Abigail P. Adams'
<AAdams@magmlaw.com>; Jane Yee <jyee@hrmrlaw.com>
Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Siu, Harmonie
<harmonie.siu@dentons.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline
Conanan <EConanan@selmaniaw.com>; Faith Kelly <EKELLY@hrmrlaw.com>; Vega,
Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne
Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli <LSPINELLI@hrmrlaw.com>;
Melanie Proctor <MProctor@hrmriaw.com>; Jackson, Michelle C.
<michelle.jackson@dentons.com>; Sandgren, Michael E. <michael.sandgren@dentons.com>:
Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley <SRIDLEY @hrmrlaw.com>; Heidarzadeh,
Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara <sheilagogara@aol.com>;
Shaeffer, John J. <jshaeffer@foxrothschild.com>; David Amell <DAmell@mrhfmlaw.com>;
William Ruiz <wruiz@MRHF Mlaw.com>
Subject: RE: [External) Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

Judge Seligman,

A month or so ago, Metalclad implored the Court to force plaintiffs to finalize their pleadings, motions,
exhibits, designations, etc ...(ie, everything). Yesterday, Plaintiffs' counsel informed the Court, on the
record, thatthey could not respond to Métalclad’s motion re undisclosed witnesses because they were
overwhelmed Wlth trial preparation, etc... To date, they have not replied to Metalclad’s motion. That
failed response explicitly violated the Coun s order. Nevertheless, somehow, at 4:11 pm today plaintiffs’
counsel found the resources to file a non-responsive, unrequested, unauthorized sur-reply brief regarding
my client’s MIL re Charlie Ay, which; frankly, appears to state that plaintiff will perjure himself in our -
_upcomiing trial, which this Court has championed to make happen in the face of the Covid 19
pandemic. FKWA will not argue it's MILs tomorrow, but will avail itself with it's right to file a written
response to plaintiffs’ latest brief and argue the motion thereafter when the court is next available.

1 look forward to seeing you tomorrow, in person, for the first time in this case.

Ed



From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Tuesday, July 14, 2020 4:51 PM

To: Dean Agmata <DAgmata@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>; 'Abigail P.
Adams' <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmraw.com>

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Edward R. Hugo <ehugo@hugoparker.com>;
Siu, Harmonie <harmonie.siu@dentons.com>; Shaffer, D. Scott <SShaffer@foxrothschild.com>;
MedicalParalegals (External) <MedicalParalegals@spanos-przetak.com>; Brent M. Karren
<BKarren@mgmlaw.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangelire Conanan
<EConanan@selmanlaw.com>; Evanthia Spanos <ESpanos@spanos-przetak.com>; Faith Kelly
<FKELLY@hrmrlaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Dodds, Janine A. <JDodds@foxrothschild.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; Leanne Castleberry <lcastleberry@hrmraw.com>; Lorene Spinelli
<LSPINELLI@hrmriaw.com>; Michelle Young <MYoung@mamlaw.com>; Melanie Proctor
<MProctor@hrmriaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<SRIDLEY@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol; David Amell <BAmeli@mrhfmlaw.com>; William Ruiz <wruiz@MRHFMlaw.com>
Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

Link for tomorrow's jury selection:

https://zoom.us/{/5108916001 ?pwd=QmhvRGwwZU JXxWIRUUG1TNS84RHJWUT09

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Qakland, California 94612

510-267-6939

From: Dean Agmata <DAgmata@mrhfmlaw.com> - - TR

Sent: Tuesday, July 14, 2020 3:19 PM A

To: Sarah Gilson <SGilson@mrhfmlaw.com>; 'Abigail P. Adams' <AAdams@mgmlaw.com>; Jane Yee-
<jyee@hrmrlaw.com>; Dept. 23, Superior Court <dept23@alameda.courts.ca.qov> o

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Edward R. Hugo <ehugo@hugoparker.com>;
Siu, Harmonie <harmonie.siu@dentons.com>; Shaffer, D. Scott <SShaffer@foxrothschitd.com>;
MedicalParalegals (External) <MedicalParalegals@spanos-przetak.com>; Brent M. Karren
<BKarren@mgmlaw.com>; Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Evanthia Spanos <ESpanos@spanos-przetak.com>; Faith Kelly
<FKELLY@hrmrlaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>: Heather S. Kirkpatrick
<hkirkpatrick@huqoparker.com>; Dodds, Janine A. <JDOdds@foxrothsch|ld com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; L eanne Castleberry <lcastleberry@hrmrlaw.com>; Lorene Spinelli




<LSPINELLI|@hrmraw.com>; Michelle Young <MYoung@mgmlaw.com>; Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<SRIDLEY@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J.
<jshaeffer@foxrothschild.com>; Whitehead, Henry L. <hwhitehead @foxrothschild.com>: David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@MRHFMIaw.com>

Subject: RE: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

Notice of withdrawal of ABI PL designations served on ALLD.

From: Sarah Gilson

Sent: Tuesday, July 14, 2020 11:26 AM

To: 'Abigail P. Adams' <AAdams@mgmlaw.com>; Jane Yee <jyee@hrmraw.com>; Dept. 23,
Superior Court <dept23@alameda.courts.ca.gov>

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Edward R. Hugo
<ehugo@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>; Shaffer, D. Scott
<SShaffer@foxrothschild.com>; MedicalParalegals (External) <MedicalParaleqals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>; Evanthia
Spanos <ESpanos@spanos-przetak.com>; Faith Kelly <FKELLY @hrmrlaw.com>; Vega,
Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Dodds, Janine A. <JDodds@foxrothschild.com>; Huynh,
Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry <Icastleberry@hrmriaw.com>:

~ Lorene Spinelli <LSPINELLI@hrmrlaw.com>; Michelle Young <MYoung@mgmlaw.com>:
Melanie Proctor <MProctor@hrmrlaw.com>; Jackson, Michelle C.
<michelle.jackson@dentons.com>; Sandgren, Michael E. <michael.sandgren@dentons.com>;
Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley <SRIDLEY@hrmrlaw.com>; Heidarzadeh,
Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara <sheilagogara@aol.com>; Shelly
Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>;
Whitehead, Henry L. <hwhitehead@foxrothschild.com>; David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@MRHFMlaw.com>; Dean Agmata
<DAgmata@mrhfmlaw.com>

Subject: RE: [External] Wilgenbusch, Ronald & Judith v. Amerlcan Biltrite Inc., et al. -
RG19029791 - All Party Communication

Good morning

As a result of the resolution with American Biltrite, the Court no longer-has to rule upon the
following:

Plaintiff's MIL to exclude opinion of Mr. Graham

The Page and Line Designations of Merrill Smith, Thomas Sciortino, and Robert Marcus.

Thank you

Sarah Gilson

From: Abigail P. Adams mailto:AAdamé@mgmlaw.com]
Sent: Tuesday, July 14, 2020 10:53 AM

To: Jane Yee <jyee@hrmrlaw.com>; Dept. 23, Superior Court




<dept23@alameda.courts.ca.gov>

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Edward R. Hugo
<ghugo@hugoparker.com>; Siu, Harmonie <harmonie.siu@dentons.com>; Shaffer, D. Scott
<SShaffer@foxrothschild.com>; MedicalParalegals (External) <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>; Evanthia
Spanos <ESpanos@spanos-przetak.com>; Faith Kelly <EKELLY@hrmrlaw.com>; Vega,
Giovanni <giovanni.vega@dentons.com>; Heather S. Kirkpatrick
<hkirkpatrick@hugoparker.com>; Dodds, Janine A. <JDodds@foxrothschild.com>: Huynh,
Kathy M. <kathy.huynh@dentons.com>; Leanne Castleberry <Icastleberry@hrmrlaw.com>:
Lorene Spinelli <LSPINELLI@hrmraw.com>; Michelle Young <MYoung@mgmlaw.com>:
Melanie Proctor <MProctor@hrmrlaw.com>; Jackson, Michelle C.

<michelle jackson@dentons.com>; Sandgren, Michael E. <michael.sandgren@dentons.com>:
Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley <SRIDLEY@hrmrlaw.com>; Heidarzadeh,
Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara <sheilagogara@aol.com>; Shelly
Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J. <jshaeffer@foxrothschild.com>;
Whitehead, Henry L. <hwhitehead@foxrothschild.com>; David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@MRHFMIaw.com>: Sarah Gilson
<SGilson@mrhfmlaw.com>; Dean Agmata <DAgmata@mrhfmlaw.com>

Subject: RE: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. -
RG19029791 - All Party Communication

CAUTION: This email originated from outside of the organization. Do not click links or open attachments
unless you recognize the sender and know the content is safe.
To all remaining parties and the Court;

American Biltrite Inc. has resolved the case with Plaintiffs' Counsel. Please remove myself,
Brent Karren and Michelle Young from this email tree.

Thank you,
Abby Adams
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Abigail P. Adams | Partner

MG+ The Law Firm

201 Spear Street, 18th Floor, San Francisco, CA 94105
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This e-mail message (including attachments) is confidential, intended only for the named recipieni(s) above and may contain
information that is privileged, atterney work product or confidential information. If you have received this message in error, or are not
the named recipient(s), please delete it without distributing or copying and immediately notify the sender at 617 670 8800, or by
Jreturn e-mail. Access by any other party is unauthorized without the express prior written permission of the sender. Any tax advice
contained in this communication, including any attachments, was not intended or written to be used, and cannot be used, for the
purpose of avoiding federal tax related penalties, or promoting, marketing or recommending to another party any tax-related
transaciion or matler addressed herein. We take steps to protect against viruses but advise you 1o carry out your own checks and
precautions as we accept no liability for any which remain here!



From: Jane Yee <jyee@hrmrlaw.com>

Sent: Tuesday, July 14, 2020 10:16 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Cc: Christina M. Glezakos <cglezakos@hugoparker.com>; Edward R. Hugo
<ehugo@hugoparker.com>; Abigail P. Adams <AAdams@mgmlaw.com>: Siu, Harmonie
<harmonie.siu@dentons.com>: Shaffer, D. Scott <SShaffer@foxrothschild.com>:
MedicalParalegals (External) <MedicalParaleqals@spanos-przetak.com>; Brent M. Karren
<BKarren@mamlaw.com>; Corrine B, Sinclair <csinclair@hugoparker.com>; Evangeline
Conanan <EConanan@selmanlaw.com>; Evanthia Spanos <ESpanos@spanos-przetak.com>;
Faith Kelly <FKELLY@hrmrlaw.com>; Vega, Giovanni <giovanni.veqa@dentons.com>: Heather
S. Kirkpatrick <hkirkpatrick@hugoparker.com>; Dodds, Janine A.
<JDodds@foxrothschild.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne
Castleberry <Icastleberry@hrmrlaw.com>: Lorene Spinelli <LSPINELLI@hrmrlaw.com>:
Michelle Young <MYoung@mgmlaw.com>; Melanie Proctor <MProctor@hrmrlaw.com>:
Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael E.
<michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>: Shawn Ridley
<SRIDLEY@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>:
Sheila O'Gara <gheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmanlaw.com>: Shaeffer,
John J. <jshaeffer@foxrothschild.com>; Whitehead, Henry L.
<hwhitehead@foxrothschild.com>; David Amell <DAmell@mrhfmlaw.com>: William Ruiz
<wruiz@mrhfmlaw.com>; Sarah Gilson <SGilson@mrhfmlaw.com>: Dean Agmata
<DAgmata@mrhfmlaw.com>

Subject: Re: [External] Wilgenbusch, Ronald & Judith v. American Biltrite Inc., etal. -
RG19029791 - All Party Communication

Fred Boness will not be appearing live. Judge Seligman can defer review of the designations from
Garrett-Takaki as agreed earlier.
Sent from my iPhone

On Jul 14, 2020, at 10:11 AM, Dept. 23, Superior Court <dept23@alameda.courts.ca.gov> wrote:

Counsel,

Per Judge Seligman: The court is reviewing deposition designations. Please confirm that Fred Boness is
not appearing live and that | should go over the deposition objections or whether | should defer.

Thank you,

Jhalisa Castaneda _
Courtroom Clerk to'the Honorable Judge Seligman
Superior Court of California | Alameda County
1221 Oak Street
Oakland, California 94612
510-267-6939




From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>
Sent: Tuesday, July 14, 2020 9:47 AM

To: Christina M. Glezakos <cqglezakos@hugoparker.com>; Edward R. Hugo
<ehugo@hugoparker.com>; Abigail P. Adams <AAdams@mgmlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>

Cc: Shaffer, D. Scott <SShaffer@foxrothschild.com>; MedicalParalegals (External)
<MedicalParaleqals@spanos-przetak.com>; Brent M. Karren <BKarren@mgmilaw.com>:
Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Evanthia Spanos <ESpanos@spanos-przetak.com>: Faith
Kelly <fkelly@hrmriaw.com>; Vega, Giovanni <giovanni.vega@dentons.com>: Heather S.
Kirkpatrick <hkirkpatrick@hugoparker.com>; Dodds, Janine A. <JDodds@foxrothschild.com>;
Jane Yee <jyee@hrmrlaw.com>; Huynh, Kathy M, <kathy.huynh@dentons.com>: Leanne
Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli <lspinelli@hrmrlaw.com>; Michelle
Young <MYoung@mgmlaw.com>; Melanie Proctor <MProctor@hrmrlaw.com>; Jackson,
Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael E.
<michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<sridley@hrmraw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila
O'Gara <sheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmaniaw.com>; Shaeffer, John J.
<jshaeffer@foxrothschild.com>; Whitehead, Henry L. <hwhitehead@foxrothschild.com>; David
Amell <BAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>; Sarah Gilson
<SGilson@mrhfmiaw.com>; Dean Agmata <DAgmata@mrhfmlaw.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - Al
Party Communication

No. Only names that appear on one of the Alpha List(s) are jurors.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Christina M. Glezakos <cglezakos@hugoparker.com>
-Sent: Tuesday, July 14, 2020 9:41 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.cd.gov>; Edward R. Hugo
<ehugo@hugoparker.com>; Abigail P. Adams <AAdams@mgmlaw.com>; Siu, Harmonie
<harmonie.siu@dentons.com>

Cc: Shaffer, D. Scott <SShaffer@foxrothschild.com>; MedicalParalegals (External)
<MedicalParaleqals@spanos-przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>:
Corrine B. Sinclair <csinclair@hugoparker.com>; Evangeline Conanan
<EConanan@selmanlaw.com>; Evanthia Spanos <ESpanos@spanos-przetak.com>: Faith
Kelly <fkelly@hrmraw.com>; Vega, Giovanni <giovanni.vega@dentons.com>; Heather S.




Kirkpatrick <hkirkpatrick@hugoparker.com>; Dodds, Janine A. <JDodds@foxrothschild.com>;
Jane Yee <jyee@hrmrlaw.com>; Huynh, Kathy M. <kathy.huynh@dentons.com>; Leanne
Castleberry <Icastleberry@hrmrlaw.com>; Lorene Spinelli <Ispinelli@hrmrlaw.com>; Michelle
Young <MYoung@mgmiaw.com>; Melanie Proctor <MProctor@hrmraw.com>; Jackson,
Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael E.-
<michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmriaw.com>; Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>: Sheila
O'Gara <sheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J.
<jshaeffer@foxrothschild.com>; Whitehead, Henry L. <hwhitehead@foxrothschild.com>: David
Amell <DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>: Sarah Gilson
<SGilson@mrhfmlaw.com>; Dean Agmata <DAgmata@mrhfmlaw.com>

Subject: RE: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All
Party Communication

Good morning — in reviewing the jury questionnaires, | am unable to locate Kristen Spaeth Frazier on the
Alpha List for Panel A or Panel B. Her completed questionnaire is attached, which was received as part of
Panel A.

Please clarify if Ms. Frazier will appear as a juror.

Thank you,
Tina Glezakos

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>
Sent: Friday, July 10, 2020 10:46 AM

To: Edward R. Hugo <ehugo@hugoparker.com>; Abigail P. Adams <AAdams@mgmlaw.com>; Siu,
Harmonie <harmonie.siu@dentons.com>

Cc: Shaffer, D. Scott <SShaffer@foxrothschild.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; MedicalParalegals (External) <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>; Evanthia Spanos
<ESpanos@spanos-przetak.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.veqa@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>: Dodds, Janine
A. <JDodds@foxrothschild.com>; Jane Yee <jyee@hrmrlaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; Leanne Castleberry <(castleberry@hrmrlaw.com>; Lorene Spinell;
<Ispinelli@hrmriaw.com>; Michelle Young <MYoung@mgmlaw.com>: Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmriaw.com>; Shawn Ridley
<sridley@hrmriaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>: Sheila O'Gara
<sheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J.
<jshaeffer@foxrothschild.com>; Whitehead, Henry L. <hwhitehead@foxrothschild.com>: David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>; Sarah Gilson
<SGilson@mrhfmlaw.com>; Dean Agmata <DAgmata@mrhfmlaw.com>

Subject: Re: Wilgerbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication S :

Good morni.ng, : - ;

Please sée the updated list attached for Panel A and Panel B.

Thank you,



Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street :

Oakland, California 94612

510-267-6939

From: Edward R. Hugo <ehugo@hugoparker.com>

Sent: Thursday, July 9, 2020 3:18 PM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>; Abigail P. Adams
<AAdams@magmlaw.com>; Siu, Harmonie <harmonie.siu@dentons.com>

Cc: Shaffer, D. Scott <SShaffer@foxrothschild.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; MedicalParalegals (External) <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mamiaw.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; Evangeline Conanan <EConanan@selmanlaw.com>; Evanthia Spanos
<ESpanos@spanos-przetak.com>; Faith Kelly <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>; Dodds, Janine
A. <JDodds@foxrothschild.com>; Jane Yee <jyee@hrmraw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; Leanne Castleberry <|castleberry@hrmrlaw.com>: Lorene Spinelli
<Ispinelli@hrmriaw.com>; Michelle Young <MYoung@mgmiaw.com>: Melanie Proctor
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentans.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; Rhonda Woo <rwoo@hrmrlaw.com>; Shawn Ridley
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; Sheila O'Gara
<sheilagogara@aol.com>; Shelly Tinkoff <stinkoff@selmanlaw.com>; Shaeffer, John J.
<|shaeffer@foxrothschild.com>; Whitehead, Henry L. <hwhitehead@foxrothschild.com>: David Amell
<DAmell@mrhfmlaw.com>; William Ruiz <wruiz@mrhfmlaw.com>:; Sarah Gilson
<SGilson@mrhfmlaw.com>; Dean Agmata <DAgmata@mrhfmlaw,.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication '

Sorry, and:

8. How many jurors will appear by video
9. How many jurors will appear in person.
Thanks again,

Ed

Edward R. Hugo
240 Stockton Street, 8% Floor -
San Francisco, CA 94108

|:| T 415.808.0302

F 415.808.0333
HUGO PARKER, LLP  ¢hugo@HUGOPARKER com

CONFIDENTIALITY NOTICE: This elecirenic message transmission contains information from HUGO PARKER, LLP which may be cenfidential or
protected by the altorney-client privilege andfor the work product doctrine. if you are not the intended recipient, be aware that any disclosure, copying,
distribution or use of the content of this information is prohibited. If you have received this communication in error, please notify us. All personal



® | ®

messages express views solely of the sender, which are not to be aftribuled to HUGO PARKER, LLP. If you would like to fearn more about HUGO
PARKER, LLP, please visit our website www.HUGOPARKER.com.

On Jul 9, 2020, at 2:27 PM, Edward R. Hugo <ehugo@hugoparker.com> wrote:

For each panel can you tell us:

How many summons were sent out

How many jurors reported for duty

How many no showed

How many were turned away for health reasons
How many hardships were granted

How many hardships were denied

How many jurors completed the questionnaire

NookowN 2

Thanks,
Ed

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Thursday, July 9, 2020 2:14 PM

To: Abigail P. Adams <AAdams@mgmlaw.com>; Siu, Harmonie <harmonie.siu@dentons.com>: Edward
R. Hugo <ehugo@hugoparker.com>

Cc: 'Shaffer, D. Scott' <SShaffer@foxrothschild.com>; Christina M. Glezakos
<cglezakos@hugoparker.com>; ‘MedicalParalegals (External)' <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>; Corrine B. Sinclair
<csinclair@hugoparker.com>; ‘Evangeline Conanan' <EConanan@selmanlaw.com>; 'Evanthia Spanos'
<ESpanos@spanos-przetak.com>; 'Faith Kelly' <fkelly@hrmraw.com>; Vega, Giovanni
<giovanni.vega@dentons.com>; Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>; 'Dodds, Janine
A." <JDodds@foxrothschild.com>; ‘Jane Yee' <jyee@hrmrlaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; 'Leanne Castleberry' <lcastleberry@hrmrlaw.com>; 'Lorene Spinelli*
<Ispinelli@hrmraw.com>; Michelle Young <MYoung@mgmlaw.com>; 'Melanie Proctor'
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; ‘Shawn Ridley'
<gridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; 'Sheila O'Gara’
<sheilagogara@aol.com>; 'Shelly Tinkoff <stinkoff@selmanlaw.com>; 'Shaeffer, John J."
<jshaeffer@foxrothschild.com>; 'Whitehead, Henry L.' <hwhitehead@foxrothschild.com>; '‘David Amell'
<DAmell@mrhfmlaw.com>; ‘'William Ruiz' <wruiz@MRHFMIlaw.com>; 'Sarah Gilson'
<SGilson@mrhfmlaw.com>; '‘Dean Agmata' <DAgmata@mrhfmtaw.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication

Counsel,

Please note, 61 pros;;'e\zi:tuvejurors reported for the afternoon panel today. | will email
the Alpha and Random list once received from jury services along with the updated lists
that include which jurors have been excused for hardship.

Thank you,



;\'\a

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.qov>

Sent: Thursday, July 9, 2020 10:56 AM

To: Abigail P. Adams <AAdams@mgmiaw.com>; Siu, Harmonie <harmonie.siu@dentons.com>;
ehugo@hugoparker.com <ehugo@hugoparker.com>

Cc: 'Shaffer, D. Scott' <SShaffer@foxrothschild.com>; 'Christina M. Glezakos'
<cglezakos@hugoparker.com>; 'MedicalParalegals (External) <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmlaw.com>: 'Corrine B. Sinclair'
<csinclair@hugoparker.com>; 'Evangeline Conanan’ <EConanan@selmanlaw.com>; 'Evanthia Spanos'
<ESpanos@spanos-przetak.com>; Faith Kelly' <fkelly@hrmraw.com>: Vega, Giovanni
<giovanni.vega@dentons.com>: 'Heather S. Kirkpatrick' <hkirkpatrick@hugoparker.com>; 'Dodds, Janine
A.".<JDodds@foxrothschild.com>; ‘Jane Yee' <lyee@hrmrlaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>: 'Leanne Castleberry' <Icastleberry@hrmrlaw.com>: 'Lorene Spinelli’
<Ispinelli@hrmraw.com>; Michelle Young <MYoung@mgmlaw.com>; 'Melanie Proctor’
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>: Sandgren, Michael
E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; ‘Shawn Ridley’
<sridley@hrmraw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>: 'Sheila O'Gara’
<sheilagogara@aol.com>; 'Shelly Tinkoff <stinkoff@selmanlaw.com>; 'Shaeffer, John J.’
<jshaeffer@foxrothschild.com>; 'Whitehead, Henry L.' <hwhitehead@foxrothschild.com>; 'David Amell
<DAmeli@mrhfmlaw.com>: 'William Ruiz' <wruiz@MRHFMlaw.com>; 'Sarah Gilson'
<SGilson@mrhfmlaw.com>; 'Dean Agmata' <DAgmata@mrhfmlaw.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication

Please see the Random and Alpha List attached for this morning's jury panel.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939




.

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

Sent: Thursday, July 9, 2020 10:51 AM

To: Abigail P. Adams <AAdams@magmlaw.com>; Siu, Harmonie <harmonie, sm@dentons com>

Cc: 'Shaffer, D. Scott' <SShaffer@foxrothschild.com>; 'Christina M. Glezakos'
<cglezakos@hugoparker.com>; '‘MedicalParalegals (External)’ <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmiaw.com>; 'Corrine B. Sinclair’
<gsinclair@hugoparker.com>; 'Evangeline Conanan' <EConanan@selmanlaw.com>; 'Evanthia Spanos'
<ESpanos@spanos-przetak.com>; 'Faith Kelly' <fkelly@hrmrlaw.com>; Vega, Giovanni
<giovanni.vega@dentans.com>; 'Heather S. Kirkpatrick' <hkirkpatrick@hugoparker.com>: 'Dodds, Janine
A.' <JDodds@foxrothschild.com>; 'Jane Yee' <jyee@hrmrlaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; 'Leanne Castleberry' <|castleberry@hrmrlaw.com>; 'Lorene Spinelli'
<Ispinelli@hrmraw.com>; Michelle Young <MYoung@mgmlaw.com>; ‘Melanie Proctor’
<MProctor@hrmriaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; '‘Shawn Ridley'
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; 'Sheila O'Gara’
<sheilagogara@aol.com>; "Shelly Tinkoff' <stinkoff@selmanlaw.com>; 'Shaeffer, John J.'
<jshaeffer@foxrothschild.com>; 'Whitehead, Henry L.' <hwhitehead@foxrothschild.com>; ‘David Amell'
<DAmell@mrhfmlaw.com>;"William Ruiz' <wruiz@MRHFMiaw.com>; 'Sarah Gilson’'
<SGilson@mrhfmlaw.com>; 'Dean Agmata' <DAgmata@mrhfmlaw.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication

Counsel,

Thank you for your suggestion. We will work to resolve that issue with jury services.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 QOak Street

Oakland, California 94612

510-267-6939

From: Abigail P. Adams <AAdams@magmlaw.com>

Sent: Thursday, July 8, 2020 10:02 AM_

To: Dept. 23, Superior Court <dept23@alameda,courts.ca.qov>; Siu, Harmonie
<harmonie.siu@dentons.com>

Cc: 'Shaffer, D. Scott' <SShaffer@foxrothschild.com>; 'Christina M. Glezakos'
<cglezakos@hugoparker.com>; 'MedicalParalegals (Exteinal)’ <MedicalParalegals@spanos-
przetak.com>; Brent M. Karren <BKarren@mgmiaw.com>; 'Corrine B. Sinclair'
<csinclair@hugoparker.com>; 'Evangeline Conanan’' <EConanan@selmanlaw.com>; ‘Evanthia Spanos'
<ESpanos@spanos-przetak.com>; 'Faith Kelly' <fkelly@hrmrlaw.com>; Vega, Glovannl
<giovanni.vega@dentons.com>; ‘Heather S. Kirkpatrick' <hkirkpatrick@hugoparker.com>; 'Dodds, Janine




A." <JDodds@foxrothschild.com>; 'Jane Yee' <jyee@hrmrlaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; ‘Leanne Castleberry' <lcastleberry@hrmrlaw.com>; ‘Lorene Spinelli'
<Ispinelli@hrmraw.com>; Michelle Young <MYocung@mgmlaw.com>; 'Melanie Proctor'
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>: Sandgren, Michael
E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; ‘Shawn Ridley'
<gridley@hrmrlaw.com>; Heidarzadeh, Shayan <ghayan.heidarzadeh@dentons.com>; 'Sheila 0'Gara'
<sheilagogara@aol.com>; 'Shelly Tinkoff' <stinkoff@selmanlaw.com>; 'Shaeffer, John J.'
<[shaeffer@foxrothschild.com>; 'Whitehead, Henry L.' <hwhitehead@foxrothschild.com>; ‘David Amell’
<DAmell@mrhfmlaw.com>; ‘William Ruiz' <wruiz@MRHFMIlaw.com>: 'Sarah Gilson'
<SGilson@mrhfmlaw.com>; 'Dean Agmata’' <DAgmata@mrhfmlaw.com>

Subject: RE: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - All Party
Communication

Dear Department 23,

At this morning’s session there was a very distinct echo over the BlueJeans connection. We noticed on
the BlueJeans application that it appeared the jury room's microphone was on which we believe may
have been the cause of the echo. To fix this, we suggest considering muting the microphone (but not the
video) in the jury room until the oath is given (or if a juror has a question for the judge).

Thanks,
Abby Adams

Abigail P. Adams | Partner

MG+M The l.aw Firm

201 Spear Street, 18th Floor, San Francisco, CA 94105
Phone: 415 527 2803 | Cell: 617 455 5705 | Fax: 415 512 6791
AAdams@mgmlaw.com | www.mgmlaw.com

Boston | Chicago | Hattiesburg | Ivine | Lake Charles | Los Angeles | Madison County/St. Louis
| Miami | New Orleans | New York | Providence | San Francisco | Walnut Creek } Wilmington

This e-mail message {including attachments) is confidential, intended only for the named recipient(s) above and may contain information that is
privileged, attorney work product or confidential information. If you have received this message in error, or are not the named recipient(s),
please delete it without distributing or copying and immediately notify the sender at 817 670 8800, or by retusn e-mail. Access ty any other
party is unauthorized without the express prior written permission of the sender. Any tax advice contained in communication, including any
attachments, was not intended or written to be used, and cannot be used, for the purpose of avoiding federal tzx related penalties, or
promoting, marketing or recommending to another party any tax-related transaction or matter addressed herein. We take steps to protect
against viruses but advise you to carry out your own checks and precautions as we accept no liability far any which remain here!

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>
Sent: Monday, July 6, 2020 5:04 PM

To: Siu, Harmonie <harmonie.siu@dentons.com> ' - ’
Cc: 'Shaffer, D. Scott' <SShaffer@foxrothschild.com>; 'Christina M. Glezakos' BT
<calezakos@hugoparker.com>; 'MedicalParalegals (External)' <MedicalParaleqals@spanos- - -
przetak.com>; Abigail P. Adams <AAdams@mamlaw.com>; Brent M. Karren <BKarren@mgmlaw.com>:
‘Corrine B. Sinclair' <csinclair@hugoparker.com>; 'Evangeline Conanan”<EConanan@selmanlaw.com>:
‘Evanthia Spanos' <ESpanos@spanos-przetak.com>; 'Faith Kelly' <fkelly@hrmrlaw.com>: Vega,
Giovanni <giovanni.vega@dentons.com>; 'Heather S. Kirkpatrick' <hkirkpatrick@hugoparker.com>:
'Dodds, Janine A.' <JDodds@foxrothschild.com>; 'Jane Yee' <jyee@hrmriaw.com>; Huynh, Kathy M.
<kathy.huynh@dentons.com>; 'Leanne Castleberry' <|castleberry@hrmriaw.com>: ‘Lorerie Spinelli
<Ispinelli@hrmrlaw.com>; Michelle Young <MYoung@mgmlaw.com>: 'Melanie Proctor’
<MProctor@hrmrlaw.com>; Jackson, Michelle C. <michelle.jackson@dentons.com>; Sandgren, Michael
E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; 'Shawn Ridley'
<sridley@hrmrlaw.com>; Heidarzadeh, Shayan <shayan.heidarzadeh@dentons.com>; ‘Sheila O'Gara’
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<sheilagogara@aol.com>; 'Shelly Tinkoff <stinkoff@selmanlaw.com>; 'Shaeffer, John J.’
<[shaeffer@foxrothschild.com>; ‘Whitehead, Henry L." <hwhitehead@foxrothschild.com>; 'David Amell
<DAmell@mrhfmiaw.com>; 'William Ruiz' <wruiz@MRHFMlaw.com>: 'Sarah Gilson'
<SGilson@mrhfmlaw.com>; 'Dean Agmata' <DAgmata@mrhfmlaw.com>

Subject: Re: Wilgenbusch, Ronald & Judith v. American Biltrite Inc., et al. - RG19029791 - Al Party
Communication

Counsel,

Please see the Order attached.

Thank you,

Jhalisa Castaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County

1221 Oak Street

Oakland, California 94612

510-267-6939
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HUGO PARKER, 1.LP
ONE FRONT ST.
26™ FLOOR
San Francisco, CA 94111

EE5744067

Edward R. Hugo [Bar No. 124839] I
Tina M. Glezakos [Bar No. 229928] B
Heather S. Kirkpatrick [Bar No. 278647]
HUGO PARKER, LLP

240 Stockton Street, 8th Floor

San Francisco, CA 94108

Telephone: (415) 808-0300

Facsimile: (415) 808-0333

Email: servicec@ HUGOPARKER.com

Attorneys for Defendant
FRYER-KNOWLES, INC.,, A WASHINGTON CORPORATION

SUPERIOR COURT - STATE OF CALIFORNIA
COUNTY OF ALAMEDA - UNLIMITED JURISDICTION

RONALD C. WILGENBUSCH and JUDITH (ASBESTOS)
A. WILGENBUSCH, Case No. RG19029791
Plaintiffs, DECLARATION OF EDWARD R. HUGO
IN SUPPORT OF DEFENDANT FRYER-
vs. KNOWLES, INC., A WASHINGTON
CORPORATION'S TRIAL BRIEF.
AMERICAN BILTRITE, INC,, et al., ‘| REGARDING OBJECTIONS TO COURT'S
PROPOSED JURY SELECTION AND
Defendants. VOIR DIRE PROCEDURES
Action Filed: August 2, 2019
Trial Date:  June 29, 2020

I, Edward R. Hugo, hereby declare:

1. I'am an attorney duly licensed to practice before the courts of the State of

California. I am the founding partner of Hugo Parker, LLP, counsel of record for

defendant FRYER-KNOWLES, INC., A WASHINGTON CORPORATION (“FKWA"). 1

am also lead trial coimsel for my client and will conduct the voir dire in this matter. The
facts stated herein are true of my own personal knowledge. If called as a witness, I
could and would competently testify to the same.

2. I am a "Certified Civil Trial Specialist", accredited by the State Bar of

California.

1

DECLARATION OF EDWARD R. HUGO IN SUPPORT OF DEFENDANT FRYER-KNOWLES, INC,, A
WASHINGTON CORPORATION'S IN SUPPORT OF TRIAL BRIEF REGARDING OBJECTIONS TO COURT'S
" PROPOSED JURY SELECTION AND VOIR DIRE PROCEDURES
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HUGO PARKER, LLP
ONE FRONT ST.
26™ FLOOR
San Francisco, CA 94111

' ‘

3. I 'am a "Board Certified Civil Trial Advocate”, accredited by the National
Board of Trial Advocacy.

4, I am a "Board Certiﬁe’d Civil Practice Advocate”, accredited by the
National Board of Trial Advocacy.

5. I have held the highest possible rating for both legal ability and ethical

standards, "AV Preeminent”, from Martindale-Hubbell for the last 21 consecutive years.

6. I have been rated as a Northern California "Super Lawyer" for the last 15
consecutive years.

7. Since 1995, 1 have tried! 78 civil cases, over 70 of which were asbestos-
related. |

8. I have lectured regarding asbestos-related litigation and trial techniques,

Nationally and Internationally including, but not limited to:

Nov., 2017 Defense Research Institute
Defense Lawyer Asbestos Symposium
Speaker, “The Experience from Recent Asbestos
Trial Lawyers”
Las Vegas, Nevada

Jan., 2016 American Conference Institute
20t National Advanced Forum on Asbestos Claims & Litigation
%peaker, “New International Issues Associated with Motions
o Apply Foreign Law” :
Philadelphia, Pennsylvania
2
Sept., 2015 Perrin Conferences
Asbestos Litigation Conference: A National Overview & Qutlook
Speaker, “Duty to Warn in Asbestos Litigation”
Defense Lawyer, “Mesothelioma Mock Trial Exercise: Voir Dire,
Opening Arguments and Live Jury Deliberations”
San Francisco, California

June, 2015 American Conference Institute = e,
19* National Advanced Forum on Asbestos Claims & Lit
Speaker, “Take Home Exposures in Asbestos Cases”
icago, Illinois

" In this Declaration, I am defining a "Trial" as at least swearing a jury.
5
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PROPOSED JURY SELECTION AND VOIR DIRE PROCEDURES




11| Jan, 2015 American Conference Institute
18" National Advanced Forum on Asbestos Claims & Litigation
2 Speaker, “The Use of Asbestos by the United States Military
Other Than the Navy”
3 Philadelphia, Pennsylvania
4 | Sept., 2014 Primerus Defense Institute
Professional Liability and Insurance Coverage and
5 Bad Faith Seminar
Speaker, Lessons to Learn From a Multi-Claim/Multi-Insurance
6 Layer Catastrophe: Ramifications of SIRs and Joint Defense,
Consent to Settlement and Information Sharing Clauses
7 Chicago, lllinois
8 || June, 2014 The Defense Asbestos Litigation Seminar
Speaker, “Win Your Lung Cancer Case Through Effective
9 and Persuasive Voir Dire and Opening”
Las Vegas, Nevada
10
June, 2013 American Conference Institute
11 14 National Advanced Forum on Asbestos Claims & Litigation
Speaker, “Current Science and Claims Involving the
12 Presence of Asbestiform Minerals and Talcs
Used in Product and Industrial Operations”
13 Chicago, Illinois
14 || Jan., 2013 American Conference Institute
13* Annual Advance Forum on Asbestos Claims & Litigation
15 Speaker, “Spotlight on Premises Owners,
Contractors/Suppliers, and the Continued
16 Expansion of Take Home Exposure Cases”
Philadelphia, Pennsylvania
17
June, 2012 National Institute for Trial Advocacy
18 Instructor, Building Trial Skills: Western Program
San Francisco, California
19
March 2012 Litigation Counsel of America
20 Institute of Trial Presentation
Renaissance Symposium V
21 Speaker, “Cross-Examination: Clothesline By Timeline”
elluride, Colorado
2|
Jan., 2012 American Conference Institute
23 12%:National Forum: Litigating and Managing Asbestos Claims
Speaker, “The Navy Cases: Bolstering Your Case From
.24 Discovery Through Trial”
Philadelphia, Pennsylvania
" 25
Nov., 2011 DRI :
26 Asbestos Medicine Seminar
: Speaker, “Wheel of Shares”
27 Las Vegas, Nevada .
28
o 3
HUGO PARKER, LLP DECLARATION OF EDWARD R. HUGO IN SUPPORT OF DEFENDANT FRYER-KNOWLES, INC, A
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Sept., 2011

March, 2011

May, 2010

May, 2010

Aug., 2009

June, 2009

May, 2008

Jan., 2008 .

Litigation Counsel of America

Institute of Trial Presentation

Renaissance Symposium III

Speaker, “You are a Professional Witness, correct?”
Arbor Vitae, Wisconsin

Perrin Conference

Cutting-Edge Issues in Asbestos Litigation

Speaker, ”Litigation Migration: Understanding Strategies and
Docket Considerations in the Nation’s Busiest & Emerging
Asbestos Dockets” ‘

Beverly Hills, California

American Conference Institute

11™ National Forum: Litigating and Managing Asbestos Claims
Speaker, “Mastering the Strategy

Behind a “Causation” Defense”

Philadelphia, Pennsylvania

Litigation Counsel of America

2010 Spring Conference and Induction of Fellows
Speaker, ”inatomy of a Winning

Closing Argument”

Monterey, California

Litigation Counsel of America

Institute of Trial Presentation

Renaissance Symposium

Speaker, “Getting Back to Why”
icago, Illinois

American Conference Institute

10 National Forum: Litigating and Managing Asbestos Claims
Speaker, “Shifting Liability Back to Plaintiffs”

Philadelphia, Pennsylvania

American Conference Institute

9" National Forum: Litigating, Settling and Managing

The New Wave of Asbestos Claims

Co-Chair, Moderator,

Speaker, “Evolution of the State-of-the-Art Defense:
anufacturers, Distributors and Plaintiffs’ Employers” and

“Asbestos Settlements: Obtaining the Best Qutcome

For Your Client” e T ' TN

Las Vegas, Nevada BT

¢ ‘ ]

4 International Asbestos Claims & Liabilities Conference
Speaker, “Best Practices for Managing and Settling
Asbestos Claims in the US and Europe”

London, England

4
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June, 2007

Feb., 2007

Oct., 2006

June, 2006

June, 2006

April, 2005

Oct., 2003
Mar‘cfx, 2003

Oct., 2002

American Conference Institute
8* National Forum: Litigating, Settling and Managing
Asbestos Claims
?peaker, “Overcoming the Challenges to

raditional Defenses by New Plaintiffs: Return of the
Navy Case”
Las Vegas, Nevada

C5

3 International Asbestos Claims & Liabilities Conference
Speaker, “The Practical Art of Settling Claims: Key

Tips and Technigues from the Trenches”

London, Englan

National Institute for Trial Advocacy
Instructor, Western Deposition Skills Program
University of San Francisco, School of Law
San Francisco, California

American Conference Institute

7* National Forum: Litigating, Settling and Managing
Asbestos Claims

Chair and Speaker, “State of the Art/The New

Face of Claims”

Las Vegas, Nevada

Coalition for Litigation Justice
Speaker, “Informing the Jury about
Joint and Several Liability”

San Francisco, California

American Conference Institute

6" National Forum: Litigating, Settling and Managing
Asbestos Claims

Speaker, “Evolving Causation Theories for Low-dose
Exposure Claims”

Chicago, Illinois

American Conference Institute
5th National Forum on Asbestos Litigation
Speaker, “Win at Settlement”

ew York, New York

American Conference Institute -

4th Nati6nal Forum on Asbestos Litigation: The New Wave
Speaker, “Settlement in the Asbestos Arena” '

San Francisco, California : Lo

‘American Conference Institute

3rd National Forum on Asbestos Litigation: The Next Generation
Speaker, “Settlement Strategies for Peripheral Defendants”

New York, New York '

5
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April, 2002 American Conference Institute
Asbestos Litigation: The Next Generation
Speaker, “Settlement Strategies for Going Forward”
San Francisco, California :

April, 2002 American Conference Institute
Medical Monitorin
Speaker, “Update on the Case-law: The Latest Nationwide Trends
and The Impact on Your Case”
New York, New York

Dec., 2001 Mealey Publications Asbestos 101 Conference

Speaker, “Trying an Asbestos Case Part 1: Pre-Trial Procedures”
Pasadena, California

Oct., 2001 National Institute for Trial Advocacy
Instructor, Western Deposition Program
San Francisco, California

Oct., 2001 American Conference Institute
Asbestos Litigation: The Next Generation
Speaker, “Settlement Strategies Going Forward”
ew York, New York

June, 2001 National Institute for Trial Advocacy
Instructor, Western Regional Program
University of California at Berkeley, Boalt Hall

Oct., 1999 National Institute for Trial Advocacy
Instructor, Western Deposition Program
Golden Gate University School of Law

June, 1999 National Institute for Trial Advocacy
Instructor, Western Regional Program
University of California at Berkeley, Boalt Hall

Feb., 1999 American Bar Association, International Law Section
Speaker, International Legal Exchange Program (Russian Far East)
San Francisco, California

Oct., 1998 National Institute for Trial Advocacy
Instructor, Western Deposition Program
Golden Gate University School of Law e

]uly, 1998 National Institute for Trial Advocacy | S
Instructor, National Program
University of Colorado, Boulder

June, 1998 National Institute for Trial Advocacy
Instructor, Western Regional Program
University of California at Berkeley, Boalt Hall

Nov., 1997 National Institute for Trial Advocécy
Instructor, Western Deposition Program
Golden Gate University School of Law
6
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1| June, 1997 National Institute for Trial Advocacy
Instructor, Western Regional Program
2 University of California at Berkeley, Boalt Hall
3 || June, 1996 ' National Institute for Trial Advocacy
Instructor, Western Regional Program
4 Golden Gate University School of Law
5 || March, 1996 Queen’s Bench
Lecturer, “The Art Of Taking Depositions For Use At Trial”
6 San Francisco, California
7 || Nov., 1995 National Institute for Trial Advocacy
Instructor, Western Deposition Program
8 Golden Gate University School of Law
9 (| June, 1995 National Institute for Trial Advocacy
Instructor, Western Regional Program
10 University of California at Berkeley, Boalt Hall
11 || June, 1994 National Institute for Trial Advocacy
Instructor, Western Regional Program
12 University of California at Berkeley, Boalt Hall
13 || May, 1994 San Francisco Police Department
Instructor, Moot Court Program
© 14 (taught police cadets how to testify in court)
15 || Feb., 1994-97 The State Bar Of California
Mentor, Criminal Law
16 General and Solo Practice Section
17 || June, 1993 National Institute for Trial Advocacy
Instructor, Western Regional Program
18 University of California at Berkeley, Boalt Hall
19 || Spring, 1993 Hastings College of the Law
Instructor, Moot Court Program
20
Nov., 1992 Hastin%?I College of the Law
21 Judge, Moot Court Competition
22 || Oct, 1991 . California District Attorney’s Association
e T Lecturer»Cross Examination” :
23 New Prosécutor's College, San Rafael
24 || June, 1991 National Institute for Trial Advocacy
- Instructor, Western Regional Program
25 University of California at Berkeley, Boalt Hall
26 || March, 1991 Hastings College of Advocacy
Instructor, Advanced Advocacy Program
27
28
Huco P 4
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Dec., 1990 Hastings College of Advocacy
Lecturer, "Trial Preparation”
Fundamentals of Advocacy Program

Aug., 1990 Hastings College of Advocacy
Instructor, Criminal Justice College
July, 1990 Hastings Colle%e of Advocacy
Instructor, Civil College: Personal Injury
March, 1990 Hastings College of Advocacy
Instructor, Litigation Advocacy Program
Oct., 1989 Universfiy of San Francisco, School of Law
Judge, Advocate of the Year Competition

Sept., 1989 S.E.D.A. Misdemeanor Trial Division
Instructor, Motions in Limine Seminar

Aug., 1989 S.F.D.A. Misdemeanor Trial Division
Lecturer, "Deuces: Do's and Don'ts"
(cross-examination of expert witnesses in
driving under the influence cases)

July, 1989 Hastings College of Advocacy
Instructor, Criminal Justice College

9. On July 1, 2020, I attended a hearing in this matter, remotely via Blue
Jeans, before Judge Brad Seligman. At that time Judge Seligman informed the parties
that he intended to try this matter in two courtrooms in Hayward and that voir dire
would be conducted in person with all prospective jurors and counsel wearing masks.
10.  Asatrial lawyer, I have selected over 100 juries in civil and criminal
matters in the State of California. As recognized by the Court of Appeal in People v
King (1987) 195 Cal.App3d 923:
...observing potential jurors may reveal as much about them as counsel
may learn from listening to them. As if to underscore tﬁe i;ﬁportance of i
- the visual aspect of jury selection, the legal term used to describe this
process — voir dire - s itself a combination olf two French verbs meaning
“to see” and “to say”. The importance of observation extends to court

and counsel alike.

(Id. At 932.)
8
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11.  Ican not intelligently select a jury when I can not see the faces of the
potential jurors.
12.  Idon't believe that a trial judge can competently rule on cause and

peremptory challenges when the judge can not see the faces of the potential jurors.

I declare under penalty of perjury under that the foregoing is true and correct.

Executed on July 2, 2020, at Mill Valley, California.

9
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San Francisco, CA 94108
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i

Edward R. Hugo [Bar No. 124839]

Tina M. Glezakos [Bar No. 229928]
Heather S. Kirkpatrick [Bar No. 278647)
HUGO PARKER, LLP

240 Stockton Street, 8th Floor

San Francisco, CA 94108

Telephone: (415) 808-0300

Facsimile: (415) 808-0333

Email: servicc@HUGOPARKER.com

Attorneys for Defendant
FRYER-KNOWLES, INC., A WASHINGTON CORPORATION

SUPERIOR COURT - STATE OF CALIFORNIA
COUNTY OF ALAMEDA - UNLIMITED JURISDICTION

RONALD C. WILGENBUSCH and JUDITH | (ASBESTOS)
A. WILGENBUSCH, Case No. RG19029791
Plaintiffs, DECLARATION OF EDWARD R. HUGO
IN SUPPORT OF DEFENDANT FRYER-
VS, KNOWLES, INC., A WASHINGTON
. CORPORATION’S REPLY BRIEF
AMERICAN BILTRITE, INC,, et al., REGARDING OBJECTIONS TO COURT’S
PROPOSED JURY SELECTION AND
Defendants. VOIR DIRE PROCEDURES
Action Filed:  August 2, 2019
Trial Date:  June 29, 2020

I, Edward R. Hugo, hereby declare:

1. I'am an attorney duly licensed to practice before the courts of the State of
California. Iam the founding partner of Hu go Parker, LLP, counsel of record for
defendantFRYER KNOWLES, INC., A WASHINGTON CORPORATION (“FKWA”). 1
am also lead trlal counsel for my client and will conduct the voir dire in this matter. The
facts stated herein are true of my own personal knowledge. If called as a w1tness, I
could and would competently testify to the same.

2. Attached hereto as Exhibit 1 is a true and correct copy of Department 23

communication to all counsel denying my request to attend the ]ul.y 7, 2020 hearing

1
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240 STOCKTON STREET
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regarding Proposed Jury Selection and Voir Dire Procedures. The stated reason is: "No
in person hearing at this time." |

3. Attached hereto as Exhibit 2 is a true and correct copy of excerpts from
Columns Asbestos June, 2008: "Fairness Over Efficiency: Why We Overturned San |
Francisco’s Sua Sponte Asbestos Consolidation Program”. The article includes the

following conclusions:

"The rush to judicial efficiency can have many unintended and
unfair consequences.

In the end, well-intentioned efforts to achieve judicial efficiency can
turn a court of law into a claims facility which only serves to invite
more new filings."

4. Attached hereto as Exhibit 3 is a true and correct copy of Decisionquest's
"2020 Juror Attitude Survey in the Age of the Coronavirus." The Survey includes the

Yollowing conclusions:

"Our research to date indicates that concern about COVID-19 will
significantly impact verdicts. :

Respondents who expressed significant concern that they or a
loved one would contract COVID-19 responded more pro-plaintiff,
said they would award higher damages and the stronger the
punitive sentiments they expressed towards the defendant.

Life disruption is also related to damages: the more respondents
reported their lives had been disrupted, the higher the damages
they would award." '

I declare under penalty of perjury under that the foregoing is true and correct.

Executed on July 6, 2020, at Mill Valley, California
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Giﬂgr L. Williams

From: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

Sent: _ Thursday, July 02, 2020 11:33 AM

To: Heather S. Kirkpatrick

Ce: Edward R. Hugo; Christina M. Glezakos; 'Brent Karren'; 'Jane Yee' Corrine B. Sinclair;
Sandgren, Michael E.; 'Rhonda Woo" ‘Abigail P. Adams"; 'Sheila 0'Gara’; ‘Shelly Tinkoff';
'Sarah Gilson'; ‘William Ruiz’; ‘Shaeffer, John J."; EConanan@selmanlaw.com; Dean
Agmata :

Subject: Re: Wilgenbusch, Ronald (RG19029791) - All Party Communication - Defendant Fryer-
Knowles' Request to Appear in Person

Counsel,

No in person hearings at this time.

Thank you,

Jhatisa Cactaneda

Courtroom Clerk to the Honorable Judge Seligman
Superior Court of California | Alameda County
1221 Oak Street

Oakland, California 94612

510-267-6939

From: Heather S. Kirkpatrick <hkirkpatrick@hugoparker.com>

Sent: Thursday, July 2, 2020 11:01 AM

To: Dept. 23, Superior Court <dept23@alameda.courts.ca.gov>

Cc: Edward R. Hugo <ehugo@hugoparker.com>; Christina M. Glezakos <ggLezakos@hugoparker.com>,: 'Brent Karren'

<bkarren@mgmlaw.com>; 'Jane Yee' <jyee@hrmrlaw.com>: Corrine B. Sinclair <csinclair@hugoparket.com>; Sandgren, - -
‘.r:xi Y

Michael E. <michael.sandgren@dentons.com>; 'Rhonda Woo' <rwoo@hrmrlaw.com>; 'Abigail P. Adams'
<AAdams@mgmlaw.com>; ‘Sheila 0'Gara’ <sheilagoéara@aol.com>; 'Shelly Tinkoff' <stinkoff@selmanlaw.com>; 'Sarah
Gilson' <SGilson@mrhfmlaw.com>; 'William Ruiz' <wruiz@MRHFMIaw.com>; 'Shaeffer, John J.!
<ishaeffer@foxrothschild.com>; EConanan@selmanlaw.com <EConanan@selmanlaw.com>; Dean Agmata
<DAgmata@mrhfmlaw.com>

Subject: Wilgenbusch, Ronald (RG19029791) - All Party Communication - Defendant Fryer-Knowles' Request to Appear
in Person

Dear Department 23;



° ®

Fryer-Knowles, Inc., A Washington Corporation (“Fryer-Knowles”) will be submitting to the Court and all parties
additional briefing regarding the Court’s proposed jury selection and voir dire procedures in anticipation of the hearing
on Tuesday, July 7, 2020 at 10:30 a.m.

Trial counsel for Fryer-Knowles, Mr. Edward Hugo, requests to attend the hearing on July 7, 2020 in person in
Department 23.

Please advise if this is acceptable with the Court.

Thank you,

Heather S. Kirkpatrick Senior Counsel

240 Stockton Street, 8th Floor
’ San Francisco, CA 94108
’ T 415.808.0366

F 415.808.0333
HUGO PARKER, LLP hkirkpatrick@HUGOPARKER .com

CONFIDENTIALITY NOTICE: This electronic message transmission contains information from HUGO PARKER, LLP which may be confideniial or protected by the aftorney-
client privilege and/or the work product doctrine. you are not the intended recipient, be aware that any disclosure, copying, dislribution or use of the content of this
infarmation is prohibited. If you have received this communication in error, please notity us. All personal messages express views solely of the sender, which are not to be
aftributed to HUGO PARKER, LLP. If you would like to lsara mare aboul HUGO PARKER, LLP, please visit our website www.HUGOQPARKER.com.
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DECISIONQUEST”

AUS. Legal Support Company

OVERVIEW -
2020 Juror Attitud
in the Age of the Coronﬁ” V

Will the psychological and economic
effects of the global Coronavirus (COVID-19)
pandemic impact juror decision making?

Prospective jurors, like all of us, have been impacted by
COVID-1g in one way or another. As psychologists, we know
generally about how people deal with crises, anxieties

and threats of a significant nature. A profound universal . . : .
experience is boug\d to have psychological repercussions slgnlﬁcantly 'mpaCt
after the crisis has passed and the worldview of those who R
will eventually serve as jurors will likely be different. verdicts.

Through our research over the past 30+ years. we've seen :

how other social and economic ctises have impacted 9 Respondents who expressed
jurors’ evaluation of cases. For instance, we saw an uptick in significant concern tha: they
hostility towards largg corporate defendants after the Enron or a loved one would contract
scandal. The economic crash of 2008-2009 was followed by

a dramatic shift in pro plaintiff, high-award verdicts. both in COVID-19 responded more

our research and in reported verdicts. pro-plaintiff, said they would
award higher damages and

To understand the impact of the COVID-19 pandemic on the stronger the punitive

juror decision making, in March 2020, we conducted the

2020 Juror Attitude Survey in the Age of the Coronavirus, - sentiments they expressed
surveying 896 jury-eligible residents of six major towards the defendant.
metropolitan areas. Participants responded to a go-item

questionnaire, composed largely of tested questions . . f

from past DecisionQuest resegrcﬁ. In this manner, we were ) Life d_lsrup=.|0n Is also related
able to compare the attitudes of potential jurors in 2020 to damages: the more

to those assessed in our past surveys to detect any shifts respondents reportec their
in litigation-relevant attitudes and possible regional lives had been disrupted
differences. o

the higher the damages they
Further, to gauge how reactions to the COVID-1g pandemic would award.
might impact juror decision making, we included three brief ‘
case summaries and asked respondents what they felt
would be reasonable verdicts and damages in each. This is
a well-established methodology. both in proprietary research
like ours, and in the peer-reviewed. academic literature.

While this survey contains a broad set of nationwide data,
we can conduct this same type of study in your venue with
JuryLive® and CaseXplorer®.

The cloic refersnced in this ariicle was
The sicie

2020 1S part of our 202 furar Attiude ":1"?
e

2its, opinions and 1es
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2020 . :

Juror Attitude D h

Survey in the emog rap ' ICS ,

Age of the . _

Coronavirus Jury-eligible residents of six major metropolitan areas responded to our go-question
survey about their experiences and views related to the Novel Coronavirus (COVID-1g).
as well as other issues we typically ask in our juror surveys,. Below are hlghllghts of the
participants’ demographlcs

896 Jury-Eligible Residents Of: Gender Breakdown:

Los Angeles, CA San Francisco,CA - Chicago. IL

17%  17% 17%

NewYork NY. = Middlesex. NJ Miami, FL

| 52%
17%  15%  17%

49%

Ethnicity Self-Identification:

Non-Hispanic/White/Caucasian

Hispanic / Latino-

African American

Asian / Asian American

8 American Indian / Pacific
Islander / Alaska Native

& Multiracial / Other

Annual Income:

i
|
i
i
i
20% | '
{

i
10%

Lessthan  $25000-  $35000- $50.000- $75.000- $100.000- $125.000
$25000  $34999  $49.999  $74998  $99.999 $124.999  ormore

+
i

“ . . 1 i . ¥ :
The doin refers ihis Grilcie was colfected in March 2020 as port of cur 2020 X '/”fﬁuu ude Survey in the Age of the Coronavinis.

The siaier

the
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jgrzoc:' Attitude EVO lVi 1] g Vi ew POi nts

Survey in the

Age of the

Coronavirus We have been collecting data on Americans' attitudes through survey-based research for
over 30 years. In comparing this new survey data to our existing database, there is a shift
in views about public policies that aid the disadvantaged.

Government Aid:

Government aid to disadvantaged
individuals does more GOOD than )
harm because people cannot More Americans are now
overcome poverty until their basic in favor of government
needs are met. _

programs to aid the

disadvantaged today,

during the pandemic,
Government aid to disadvantaged ‘

individuals does more HARM than as compared to the
good by making people too dependent

on government assistance. paSt _few years.

2016 2018 2020

Confidence in the Do You Approve of
Government: President Donald Trump's
Response to COVID-19?

Very Confident

14% 49%

(no opinion)

Somewhat Confident

Alittle Bit Confident | -+ | 27%

Not at all Confident — 20%

3" | ‘triaLservicgs@uslegalsupﬁort.éonw | Jury Research&ConsuLting' | TrialGraphics | Trial Technology




2020

Juror Attitude
Survey in the
Age of the
Coronavirus

® o0
Attitudinal Impact as a
Result of COVID-19

While there were very few demographlc differences in how people are reacting to the
crisis, and no significant differences in how people in the six venues responded to our
cases scenarios, concern about COVID-1g will significantly impact verdicts.

ONLY 16%

I of respondents had tested positive
!

of respondents had a spouse/

themselves, or had someone close significant other lose their job

5 " to them test positive for COVID -19 due to COVID-19
© -
goncern of Infectlon‘. . Reporting of the
espondents who expressed significant concern that o K
they or a loved one would contract COVID-19 responded | Seriousnhess of COVID-19:
more pro-plaintiff. said they would award higher damages _ ‘
and the stronger the punitive sentiments they expressed Generally Exaggerated

towards the defendant.

Very Concerned . 51%

20 <R et G' Qr 20 i, Ly "P".'ﬁ ihe

.n,.—.(’c

Age of the Coroncvirus.
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2020

ware | Attitudinal Impact as a
s | Result of COVID-19

Life Disruption & Damages: .Stéy-At-Home Warnings:

Life disruption is also related to damages: the more The following depicts participants’ adherence
people reported their lives have been disrupted, the to stay-at-home warnings.

higher the damages they would award.

Very Disrupted
@ééé Living normally, Still going out,
Somewhat Disrupted comingand . but being careful
3 @ n ing as u
é@é} going as gsual when | do
. ALittle Bit Disrupted
0? hicd
6
Not At All Disrupted
® Only goingout Not leaving
when | absolutely home at all
have to

Confidence and Control:

When asked, "How confident are you of your own ability to control how the Coronavirus pandemlc will
affect your own life?", here is how partlopants responded:

Very('?o‘nﬁdenf |~ Somewhat Confident - A Little Bit Confident Not at all Confident

The doia referenced in
The si

this ariicle wes ol

ions und re
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Juror Attitude CO nNc lus i on

Survey in the
Age of the
Coronavirus

As psychologists, we know generally how people deal with crises, anxieties and
threats of a significant nature. \We are familiar with many personality strengths
and potential weaknesses that may emerge under stress. We will continue to
watch the unfolding psychology which might affect perceptions of the parties

in a lawsuit, the witnesses they would want to hear from, themes that may be
more persuasive and the ways that we can predict which type of jurors will react
favorably and unfavorably to your case.

We will continue to monitor the landscape for how the COVID-19 pandemic
affects juror attitudes and update the data accordingly. To receive future updates
and to learn more about our findings and how they may impact your upcoming

cases, email us at trialservices@uslegalsupport.com.

A

casexplorer

¥ DecisionQuest’

Discover How Potential Jurors
Think and Feel About Your Case

This 2020 Juror Attitude Survey in the Age of the Coronavirus was conducted
using our online jury research tool. CaseXptorer®. To conduct a similar study in
your venue, specific to'your case, our team of consultants, social scientists and
behavioral experts work with you to build a detailed online survey. Using our pool of
: 7. 3,000,000+ online surrogate jurors, we poll a diverse set of surrogate jurors from
- your venue or nationwide. See how your case will play out and uncover unexpected
hurdles - all online and at a price that makes-sense forvirtually every case.

To learn more, contact trialservices@uslegalsupport.com.

The difor refe;
The staie

6 | trialservices@uslegalsupportcom | Jury Research & Consulting | Trial Graphics | Trial Technology
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PERSPECTIVES

Fairness over Efficiency:

Why We Overturned San Francisco’s
Sua Sponte Asbestos Consolidation Program

By James C. Parker and
Edward R. Hugo

of Brydon Hugo & Parker
in San Francisco

Author Bios on Page 5.

LwkD,
-
o

In August 2007, the San Francisco
Superior Court began to routinely con-.
solidate groups of asbestos plaintiffs for
trial. The consolidation order was based
solely upon the identity of plainciffs’
counsel and the alleged disease and was
made without any formal notice, motion,
or consideration of evidence.

Consolidation is intended to promote
judicial efficiency by uniting separate
lawsuits that involve common questions of
law or fact. (Code Civ. Proc., § 1048(a);
see also Sanchez v. Superior Court (1988)
203 Cal.App.3d 1391, 1396.) Although
it is a matter subject to the sound discre-
tion of the court, the decision is to be
made “in accordance with the spirit of
the law and with a view to subserving,
rather than defeating the ends of.. jus-
tice.” (Sladk v. Murray (1959) 175 Cal.
App. 2d 558, 565.)

The rush to judicial efficiency can have
many unintended and unfair conse-
quences. Consolidations have been found
to increase plainaffs’ likelihood of receiv-
ing both compensatory and punitive
damages. Defendants are faced with long
trial estimates, the introduction of irrele-
vant, and often prejudicial, evidence and
potentially dissimilar and even conflicting
defenses. Plainciffs' counsel gain tremen-
dous efficiency in their ability to prose-
cute mulriple cases with a single lawyer,
recycled expert witnesses and an unstated
“where there is smoke there is fire”
theme. In the end, well-intentioned
efforts to achieve judicial efficiency can
turn a court of law into a claims facility
which only serves to invite more new fil-
ings. Some states, including Mississippi,

4

HaziMarrin COLUMNS

Ohio, Michigan, Georgia, Kansas and
Texas, have essentially banned consolida-
tion of asbestos cases - and seen their
case load drop.

In San Francisco, marters came to a head
in the fall of 2007, when one trial judge
found herself simultaneously assigned
two completely different asbestos cases
for trial ~ one a wrongful death mesothe-
lioma and che other, a living kidney can-
cer. Rather than trail one case, she chose
to consolidate both for trial before the
same jury — even though the only con-
nection between the two cases was that
the plaintiffs were represented by the
same law firm, and some of the defen-
dants, including one of our clients, were
in both cases.

We filed an emergency petition with the
First Districe Court of Appeal. Alchough
appellate courts rarely intervene in trials,
and almost never over procedural mat-
ters, a shocked Firsc District promptly
halted the trial and unanimously over-
wrned the consolidation order, finding it
fundamentally unjust to force our client
to defend itself against two such different
claims in front of the same jury. In
response to that ruling, plaintiff’s counsel
dismissed our client from the second
case.

The First District relied on Malcolm v.

_National Gypsum Co. (2d Cir. 1993) 995

F.2d 346, in which the Second Circuit
found thac the following factors should
be considered when consolidating
asbestos cases:



(1) Did the plaintiffs or decedents
have a common worksite;

(2) Did they have similar occupations;
(3) Did they have similar times of
exposure; : .
(4) What types of disease are involved;
(5) Are the injured workers living or
deceased; _ ‘
(6) What is the status of discovery in
each case; ‘ o
(7) Are the plaintiffs or decedents rep-
resented by the same counsel; and

(8) What type of cancer is alleged
regarding each plaindiff or decedent.

(Malcolm v. National Gypsum Co. (2"

Cir..1993) 995 E2d 346, 350-351.)-

We would urge the Court to add.two

more factors to the Malcolm analysis:

’ (9) “The type of asbestos-containing
product to which the worker was
exposed” (North Am. Refractory Co.
v. Easter. (Tex. App.-Corpus Christ
1999) 988 S.W.2d 904, 917; sce also
In re Ethyl Corp: (Tex. 1988) 975 ..
S5.W.2d 606, 616-617); and

Bariassoci
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(10) Whether the law applicable to all
_plaintiffs.is the same (In re Welding

Rod Fume Prods. Liab. Litig. (MDL
'1535) (N.D. Ohio), 2006 WL
"2869548, *3 (slip copy)).

After our inital success, we next chal-
lenged San Francisco’s entire ‘program of
stia sponte consolidations. After a series’
of hearings, the Superior Court.overruled
our objections, claiming that ics large -
numbers of asbestos cases — the court is
currendy handling over 1:,600' asbestos
cases — made it infeasible to handle such
cases one at-a time. Indeed, the San
Francisco bench handles 75 percent of
California’s asbestos filings — five times

those of Los Angeles County, with a pop- -

ulation ten times larger than the Bay -
Area.

We again petitioned the Court of Appeal,
which signaled its diSmay with the San
Francisco trial courts by prompdy order-
ing briefing. The day the briefing was -
due, the trial court held a hearing and
stated that'it would “cause unnecessary
costs and delay” to require the plaintiffs

PERSPECTIVES

10 "make a motion for consolidation
under 1048(a), or otherwise undercaking
a further analysis and groupings of the
cases based on facrors such as-are listed in
Malcolm vs. National Gypsum Company.”r

Just one week later, in a highly unusual
step, the trial court retained its own
counsel to file an appellate brief to state it
had changed its mind and would vacate
all sua sponte consolidation orders. The
trial court further agreed that future con-
solidations would proceed by formal
motions, either pre-trial or at the time of
assignment to a courtroom. '

Sua sponre consolidarions deprive defen-
dants of their procedural and subscantive
rights to a fair hearing-and trial, and will
only lead to more ﬂlings. We are pleased
that che San Francisco Superior Court
halted its process of sua sponte consolida-

. tions, and we will continue to fight for

our clients” right to a fair trial.

Editor’s Note:

A news story on the developments referred to
in this commentary appears in the Courtroom
News section of this issue.
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DAVID R. ONGARO (State Bar No. 154698)
dongaro@ongaropc.com

KIRSTEN MCNELLY BIBBES (State Bar No. 276308)
kbibbes@ongaropc.com

NILUFAR MAJD (State Bar No. 246017)
nmajd@ongaropc.com

ONGARO PC

1604 Union Street

San Francisco, CA 94123

Telephone: (415) 433-3900

Facsimile: (415) 433-3950

Attorneys for Defendant

HONEYWELL INTERNATIONAL INC., f/k/a
AlliedSignal Inc., Successor-In-Interest to

The Bendix Corporation

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA
RICARDO OCAMPO and ELVIA Case No. RG19041182
OCAMPO,
[4ssigned for All Purposes to the Honorable Jo-
Plaintiffs, Lynne Q. Lee in Department 18]
VS. DEFENDANT HONEYWELL

INTERNATIONAL INC.’S NOTICE OF
AAMCO TRANSMISSIONS, INC,, et al., IRREGULARITIES AT REMOTE JURY
Defendants. TRIAL FROM JULY 27-29, 2020

Complaint Filed: October 29, 2019
Trial Date: June 15, 2020

TO ALL PARTIES AND THEIR COUNSEL OF RECORD

Defendant Honeywell International Inc. (“Honeywell”) identifies a series of continued
irregularities and concerns with the remote jury trial held on July 27 to July 29, 2020, that it
respectfully wishes to raise with the Court. Significantly, Honeywell remains concerned with the

1) the inability to fully participate at trial via Livestream audio feed; 2) lack of attentiveness of

DEFENDANT HONEYWELL INTERNATIONAL INC.’S NOTICE OF
TRREGULARTIES AT REMOTE JURY TRIAL FROM JULY 27-29, 2020
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jurors; and 3) technological difficulties associated with a remote Zoom jury trial, that are detailed
further below.
A. Livestream

The Court previously indicated that Honeywell would have to participate through the
Livestream audio feed in this trial. However, on July 27, 2020, Honeywell was unable to hear the
Court’s proceedings as the Livestream audio feed was not functioning. Despite several emails to
the Court, the Livestream issue was never resolved, and Honeywell was unable to listen to the July
27, 2020 proceedings in its entirety. The following day, on July 28" the Livestream audio feed
went in and out of connection for several minutes throughout the proceedings. On July 29", the
Livestream audio feed had no sound for the first fifteen minutes of the proceedings and was in and
out of connection betwleen 9:00 a.m. to 10:00 a.m. Throughout the rest of the proceedings, there
were at least nine interruptions where Livestream did not work.

As such, Honeywell continues to object to the use of Livestream as the method of
participation in this jury trial. Notably, Honeywell does not have the ability to observe the jurors to |
determine whether they are paying attention to the remote jury trial proceedings. Moreover, it
cannot observe juror facial cues, reactions and expressions that it would otherwise be able to
observe normally in an in-person jury trial setting.

B. Attentiveness of Jurors Via Remote Jury Trial Platform

Honeywell continues to notice a lack of attention among certain jurors throughout the
remote judicial proceedings. On July 27, 2020, Juror No. 1, Juror No. 8 and Alternate Juror No. 2
were all walking around during the Court’s jury instructions. Also, Juror No. 1 appeared to be on
a cell‘p?one as opposed to a laptop based on the camera angle and the way she moved around
appeareé to confirm this. Juror No. 7 was working and emailing from another computer during the
parties’ opening statements. Juror No. 11 was reading from another screen and Juror No. 2 was
occasionally looking at another computer. On July 28, 2020, Juror No. 2, Juror No. 10 and Juror
No. 12 were very clearly working during the proceedings. Alternate Juror No. 2 was laying down -

throughout the proceedings. On July 29, 2020, Alterate Juror No. 2 was again reclining in bed

2
DEFENDANT HONEYWELL INTERNATIONAL INC.’S NOTICE
OF IRREGULARITIES AT REMOTE JURY TRIAL FROM JULY 27-29, 2020
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during the proceedings. It was unclear if Juror No. 10 was paying attention as his head was down
for much of court session and it appeared that he was working on something else.
C. Technological Difficulties with Remote Jury Trial

On July 27, 2020, during the Court’s reading of jury instructions, Juror No. 12 did not have
his camera on and had to switch to his personal computer to appear on camera. Juror No. 11
dropped off Zoom for a few minutes. Juror No. 5 lost his hot spot connection, causing a delay of
thirty-two minutes and required an additional fifteen-minute break to allow him to get back onto
Zoom using his personal laptop. As a result of these delays, the Court had to re-read a portion of
the jury instruction to ensure that it was heard by all the jurors. In addition, during Plaintiffs’
opening statements, Alternate Juror No. 2 dropped off of Zoom, requiring Plaintiffs’ counsel to re-
read a portion of his opening statement to the jury. On defense counsel’s opening statement, one
juror could not see his Power Point presentation initially. On July 28, 2020, Juror No. 1 was
having difficulty getting online, céusing her to be late for the proceedings. Alternate Juror No. 1
also had trouble getting online in the moring.

On July 29", Juror No. § dropped off the Zoom screen during Plaintiffs’ direct
examination of their expert, Stephen Paskal; as a result, proceedings were paused while
Department I8 attempted to contact that juror. The Court also noticed that one other juror “might
have technological issues.” At the start of Honeywell’s cross-examination, both Plaintiffs’
counsel and Mr. Paskal indicated that they were unable to see Honeywell counsel, Ricky Raven,
though Mr. Raven was visible to the jurors. At around 12:48 p.m., a juror dropped off and the
juror came back onlin.e again very quickly.

Dated: July 29, 2020 e
ONGARO PC

By: (//

NILUFAR K. MAJD

Attorneys for Defendant

HONEYWELL INTERNATIONAL INC. f7k/a
AlliedSignal Inc., Successor-in-Interest to The
Bendix Corporation
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PROOF OF SERVICE

I, Yroko M. Drevon, declare:

I am a citizen of the United States of America and am employed in the County of San
Francisco, State of California. I am over the age of 18 years and am not a party to the within
action. My business address is 1604 Union Street, San Francisco, California 94123. On July 29,
2020, I electronically served the following document via File & ServeXpress: -

DEFENDANT HONEYWELL INTERNATIONAL INC.’S NOTICE OF
IRREGULARITIES AT REMOTE JURY TRIAL FROM JULY:27-29, 2020

I served this document on the recipients designated on the Transaction Receipt located on -
the File & SefveXpress Website.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaration was executed at Oakland, California.

Date: July 29, 2020

PROOF OF SERVICE




EXHIBIT H



DenTONSUS LLP
ONE MARKET PLAZA
SPEAR TOWER, 24TH FLOOR
SAN FraNCISCO, CALIFORNIA 94105

(415) 2674000

- B )

N R RN DNOR NN o e mem e s ek b e ek e
g\lO\U!AWNHO\OOO\lO\U\&WM'—‘O

LISA L. OBERG (SBN 120139)
lisa.oberg@dentons.com

SHEILA G. O’GARA (SBN 124474)
sheila.ogara@dentons.com

MICHELLE C. JACKSON (SBN 170898)
michelle jackson@dentons.com
MICHAEL E. SANDGREN (SBN 179120)
michael.sandgren@dentons.com
SAMUEL D. JUBELIRER (SBN 287649)
samuel jubelirer@dentons.com
DENTONS US LLP

One Market Plaza

Spear Tower, 24th Floor

San Francisco, CA 94105

Telephone:  (415) 267-4000

Facsimile: (415) 267-4198

Attorneys for Defendant
METALCLAD INSULATION LLC

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

RONALD C. WILGENBUSCH and JUDITH

A. WILGENBUSCH,
Plaintiff{(s),
V.
AMERICAN BILTRITE, INC., et al,,
Defendant(s).

CASE NO. RG19029791

DECLARATION OF JANELLE Y.
WALTON REGARDING JUROR
BEHAVIOR

23
Hon. Brad Seligman

Dept:
Judge:

Complaint Filed:
Trial Date:

August 2, 2019
June 29, 2020
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I, Janelle Y. Walton, declare:

1. I am a paralegal employed by Dentons US LLP, counsel of record for Defendant
Metalclad Insulation LLC in the above-captioned action. I have personal knowledge of the facts
contained in this declaration.

2. Since August 3, 2020, I have been signed into the Zoom conference set up for the
trial of the Wilgenbusch case so that I could monitor the jurors. I was signed into the Zoom
conference for the trial on September 3 and September 8, 2020. This declaration conccfns the
behav.ior of Ms. Dycus, Juror No. 14 in this case.

3. I observed Ms. Dycus on September 3, 2020, during the presentation of evidence,
place her hand over her mouth and appear to have a conversation with someone between
approximately 11:42 and 11:50 AM. I observed her do this again at approximately 1:22 PM. All
Jurors, including Ms. Dycus, are normally muted on Zoom so I could not hear anything Ms. Dycus
was saying while she appeared to be talking. ‘ |

4. On September 8, 2020, I observed Ms. Dycus put her hand over her mouth and talk
to someone at the following approximate times and during the presentation of the following
witnesses’ testimony:

a. James Carpenter: 9:30 AM, 9:38 AM, 9:40 AM,. 9:43 AM, 9:57 AM, 9:59
AM, 10:05 AM, and 10:09 AM. '

b. Stephen Mehal: 10:45 AM and 11:08 AM.

c. Charles Ay: 11:20 AM, 11:23 AM, and 11:24 AM.

5. I also observed Ms. Dycus remove her hand from qovering her mouth aﬁd continﬁe
talking at approximately 11:25 AM when Judge Seligman told the ju:rp:rs‘they were dismissed for
the day. Again, because the jurors are generally muted on Zoom, I coﬁiﬁiot hear anything she .
said. |

6. Based on my observations, Ms. Dycus tended to interlock her hands and attenipt to

cover her mouth while talking. When she appeared to stop talking, she yawned and took sips ofa

drink from a container.

-1-
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7. Ms. Dycus generally uses earbud headphones with an inline microphone when
connected to Zoom, but I have no way of knowing whether her headphones are actually connected
to the device on which she is viewing the Zoom conference rather than to a cell phone or other

device.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

| 8
Executed September 11, 2020. . \-‘Qot.

¥
Janelle Y. Walt(\n
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PROOF OF SERVICE VIA FILE&SERVEXPRESS

I am a citizen of the United States and employed in San Francisco County, California. 1
am over the age of eighteen years and not a party to the within-entitled action. My business

address is One Market Plaza, Spear Tower, 24™ Floor, San Francisco, California 94105.

On September 11, 2020, Telectronically served the document(é) via FILE&SERVEXPRESS
described as:

DECLARATION OF JANELLE Y. WALTON REGARDING JUROR BEHAVIOR
on the recipients designated on the Transaction Receipt located on the FILE&SERVEXPRESS
website. Ideclare under penalty of perjury pursuant to the laws of the State of California that the

foregoing is true and correct and was executed on September 11, 2020, at Oakldnd, California.

5 —

Rose Manabat

105658075\V-1

PROOF OF SERVICE
US_Activel105658075\v-1
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ENDORSED
 FOR THE COUNTY OF ALAMEDA AGLOAD
o " GLERK'OF THE SUPERIGR COURT
‘Wilgenbusch, ) CaseNo.RGJ902979] Depuly

Plaintiff

Vs. ORDER RE:-MOTION FOR MISTRIAL

American Biltrite,

)
J
)
)
)
)
j)«
)

‘Defendant

Défé’ndant Metalclad Insulation LLC m_'o.ve_s for a mistrial because of an
interaction between plaintiff and’several jurors. The court took'the allegations very
vseriougly_,lanq,‘as described below, prompﬂy@ook_éteps 1o investigate the .‘claix.rgs and
éubs¢quently=admodished the jury and imiposed new procedures to eliminate the
possibility of any further interactions between the jury and a party or witness. Based on
all the surfounding circuriistances, howeveér, 'ti\ifg ¢ourt does not find a substantial
likelihood that the alleged. misconduct influenced the vote.of any juror or prejudiced
defendant. Accordingly, the motion is denied.
Tn:evaluating;the claini of m'ijS(fdhd.uét; the colirt must'éxamine the surrounding

dircumstances:. This case is the first “virtual trial’* conducted in Alameda County, the
result of panderiic conditions which have ade Iive in court proceedings exceedingly
problematig: In this case, all parties, jurors and witnesses.participated in the trial ‘vi~a a
“Zoom® _audfolVisiléi'platform, The incide:ntfoccurre-a during a “breakout” of counsel aﬁd
the court during the cross-examination of _plaintiff. An issue arose which required a side-
‘bar. The ,iafwyers; fsouri reporter and the court and coﬁr’t clérk-were transferred to a

different Zoom “room” for the side-bar. The-jurors, and plaintiff, remained in the main



® ¢

room, The court, attendant also remained,in the main room. After thesnde-bgr,the lawyers:
and couft returned to the miain-room and thie trial proceeded!

After the Gompletiof of Broceedinies aiid the disthaye of thepﬁ’yforthe day,
defendant orally'moved for 4 iistrial because'of a repoit from ifs paralegal (Wi’lﬁ
remained in the main room) of an interaction between several jurors afid'the plaintiff.
The court asked. for and recéivéd a written motion and declaration from the'paralegal.
Plaintiff filed an opposing brief.

On the next court day (the trial was in recess for a week. while.the:court was on
vacation), the court, having reviewed the papers, separately interviewed the two jurors
identified by the paralegal. They confirmed that during the side-bar, Qnejuror, who.had a
“virtual-background” showing a courtroom behind him in his:video feéd, was dsked by
another juror whether he was in‘the courtroom..He explained that hé was not and began
showing the jurors vari«_)us' bgckgroundsj At this point, plaintiff asked the Juror how.he,
did that. Another jurorasked the plaintiff what typé of computer he had and'then
explained how to change background. Plaintiff then showed various bacKgrounds, none
of which showed people but were pictures of locations such as of the San Francisco Bay.
He showed one ‘picture and asked the jurors if they could guess where ii";Was,_r_é\?‘efa'lin'g‘*it
was in Spain. The plaintiff thensaid he had to get back to his own réom before the judge
¢ “‘cme back. The‘en‘{ire'intgrfactic_m lasted a few minutes. The-first juror estimated 3 |
minutes, the second estimated 5 minutes or more. The paraie.gal (Janelle Y. Walton) |
described the interaction as lasting “several mimites.” The jurors® description of the
incident was largely consistent with the paralegal’s account.

The court admoriished the jury tha; theré should be no contact.with any witness,

party or even each other during the trial, and reread relevant portions of CACI 100. It

2
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asked if any jury felt influenced by the interaction and whether all jurors could put-aside
the incident and not be influenced by it. All'l' jlirOfSihdiGﬁt@d they had not been influenced
by the incident and would putit en’fi'r.e.l'y\aS‘idé‘ from c’on’sic’Ierati'on.

To avoid a repetition-of any ‘iht’eraction’betweEn Jurors and parties or witnessés in
the future, the court has instructed the court clerk to place all jurors and witnesses in a
zoom “waiting room” during any side-bar. Ina waiting room, participants cannot see or
talk to one another,

The interaction between the jurors and plaintiff was improper. The court notes
that the communication did not touch on any issue in the case nor was it the result of
plaintiff affirmatively seeking out jurors or attempting to influence them. The court does
not find that plaintiff deliberately attempted. to influerice the jurors. His statement that he:
had to get back to his room, which defendant argues shows a consciousness of gui.l‘t, does
not appear so to the court, In context, it appeared to be nothing more than the plaintiff
indicating he should stop displaying the virtual background he had just learned to use. |

There is no question that jurors and anyone else, including a plaintiff, discussing
any subject connected to the case is juror misconduct. People v. Jackson (2016) 1 Cal, 5%
269, 332. It is not clear from the case law that a Briéf interaction between a party.and
jurors is always misconduct, but for purposes. of this ‘motion, the court will assume it is
s0. The court notes that CACI 100 instructs jurors to “not jiiSHtEI.l to anyone else'tatk about
the case or the people involved in the case. You must avoid any contact with the part'.i',es?
the lawyers, the witnesses, or anyone else who may have a connection to the case. If
anyone tries to talk to you about this case, tell that person that you cannot discuss‘it
because you are a juror.” Given the novel éircumstances of a zoom trial, the lack of any

discussion of the case, and the fact that plaintiff did not affirmatively seek out the jurors,

(V5]



misconduct is not.so obvious.as to-coripel.a conclusion.of prejudice: Moreover; the fact

that a contact Wwas.friendly or even resulted in\vl'a"u'ghter, does not- make the.conduct
neées.c;;éif'lffl')}"p;r‘e'j'udici’al-‘iff‘ theré is nb showmgthattheconduct i;e-iéte'd tothe tf:iéil-. “"Pe'op‘le
v Jackson, supra at 334.

Even if a presumption of prejudice arises, the court finds that the presumption is
rebutted by the surrounding circumstances. The conduct did not relate to the trial. It was
a brief interaction. Nothing in the communications was inherently prejudicial. All jurors
stated they were not influenced by the incident. The court was able to observe the
demeanor of the jurors when they were questioned and admonished and concludes that
bias did not exist.

As noted-above, the court has changed its-procedures to inisuie jurors and
witnesses or parties do not remain in a zoom room when the court is not present.

The motion is denied.

(//
Dated: August 19,2020 _ _
BRAD SELIGMAN, JUDGE

CLERK'S CERTIFICATE OF SERVICE

L certify that [ am not 4 party to this cause and that a true. and correct copy of the foregoing document
.. -\vas emailed 1o the indjviduals shown on at the bottom of this document,

PN t
[ttt et

Dated: 08/19/2020

Thobise Costoneds

Courtroom Clerk, Dept. 23




RAICHLE HARTLEY FRENGH &

4
ManssaY Uclnmura Esq.

| 2000 Powell Street Suite 400
? Emeryvnlle ‘CA 94608
_<5~damell ymrhfinla.com’

| drancilio@mrhfimiaw com

| muchimura@mrhfmlaw.com

Atiorneys.for Plaintiff

 David L, Amell Esq.
—'*DaVIdL Réncilio. Es

| MAUNERAICHLE HARTLEY: FRENCH &

MUDD, LLC

59.
Marissa Y. Uchimurd, Esq.
1900 Powell Street; Suite, 200
Emerywlle CA94608

-damell@mrhfmlaw.com

drancilio@m lio@mrhfmiaw.com
muchimura@mrhfinlaw.com

Attorneys for Plaintiff

Evanthia M. Spanes:
SPANOS | PRZETAK

* A Professional Law Corporation
475 14" Street, Suite 550
Oakland, CA 94612

ESpanos@_sganos-pfzetak.com

Designated Defense Counsel

Lisa L. Oberg, Esq.

Sheila G. 0’Gara

Michelle C. Jackson, Esq.

Michael E. Sandgren

Kathy M. Huynh

DENTONS USA LLP

One Market Plaza, Spear Tower, 24® Floor

1 San Francisco, CA 94105

lisa.obere@dentons.com
michelle jackson@dentons.com

sheila.osara@dentons.com
michael sandgren@dentons.com
kathv.huvnh@dentons.com

Attgrneys for Metalclad. insulation; LLC.
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HUGO PARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

o 2020 0
Edward R. Hugo [Bar No. 124839] '
Tina M. Glezakos [Bar No. 229928] SRR
Heather S. Kirkpatrick [Bar No. 278647]
Bina Ghanaat [Bar No. 264826]
HUGO PARKER, LLP
240 Stockton Street, 8th Floor
San Francisco, CA 94108
Telephone: (415) 808-0300
Facsimile: (415) 808-0333 ,
Email: servicec@ HUGOPARKER.com

Attorneys for Defendant
FRYER-KNOWLES, INC,, A WASHINGTON CORPORATION

SUPERIOR COURT - STATE OF CALIFORNIA
COUNTY OF ALAMEDA - UNLIMITED JURISDICTION

RONALD C. WILGENBUSCH and JUDITH | (ASBESTOS)
A. WILGENBUSCH, Case No. RG19029791
Plaintiffs, AFFIDAVIT OF EDWARD R. HUGO
SUPPORTING SUBPOENA DUCES
VS. TECUM TO ALAMEDA COUNTY
: SUPERIOR COURT JURY
AMERICAN BILTRITE, INC,, et al,, COMMISSIONER
Defendants. Judge:  Hon Brad Seligman
Dept.: 23
Action Filed:  August 2, 2019
Trial Date:  June 29, 2020

I, Edward R. Hugo, hereby declare:

1. 1 am an attorney duly licensed to practice before the courts of the State of
California. I am the founding partner of Hugo Parker, LLP, counsel of record for
defendant FRYER-KNOWLES, INC., A WASHINGTON CORPORATION (“FKWA”). 1
arr.1.a'iso lead trial couns'éléféf my client, |

o2 At the June 29, 2020 pret;ial conference in this matter, the Court stated the
following with respect to proposed procedures for jury selection and voir dire:
a." Initial conversations with the jurors will occur via BlueJeans, connected to

the jury assembly room

1

AFFIDAVIT OF EDWARD R. HUGO SUPPORTING SUBPOENA DUCES TECUM TO ALAMEDA
COUNTY SUPERIOR COURT JURY COMMISSIONER
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HUGO PARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

b. The Court will review the hardship forms prepared by the jury and “grant
them as appropriate”

c. Ifthe Court has any questions the Court intends to “call up individu al
jurors or e-mail them for dlarification . . . to make a decision that doesn’t
automatically exclude anyone who files a hardship request

3. Thereafter, the Court, through the Alameda County Jury Commissioner,
summoned and called several panels of prospective jurors to conduct “hardships”, to
determine whether those prospective jurors’ stated hardships justified their exclusion
for service on the jury panel in the above-referenced civil trial.

4, On July 9, 2020, I contacted the Court and clerk of Department 23 of the
Alameda County Superior Court requesting the following information:

a. How many juror summons were sent to prospective jurors?

b. How many prospective jurors reported for jury duty in response to the
summons?

c. How many prospective jurors failed to report for jury duty in response to
the summons?

d. How many prospective jurors were excused from jury service in this case
based on “health reasons”, including fear of contracting COVID-19?

e. How many prospective jurors were excused from jury service in this case
due to any other form of “hardship”?

f. How many prospective jurors requested to be excused from jury service in
this case due to “hardship” but whose requests were denied?

g How many prospective jurors completed the jury questionnaire m’tﬁfs
case?

5. Asof this writing,  have not received any information or documents

responding to my inquiries of July 9, 2020.

2
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HUGO PARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

6.

. ‘!

[ am informed and believe that the Alameda County Superior Court Jury

Commissioner is in possession of information and documents related to the questions

outlined above, including but not limited to:

a.

b.

The number of jury summons issued;

The number of prospective jurors who appeared in response to those
summons;

The number of prospective jurors who failed to appear in response to those
summons;

The number of prospective jurors who were excused from jury service in
this case based on “health concerns”, including contracting COVID-19;
The number of prospective jurors who were excused from jury service in
this case based on any other “hardship”;

The number of prospective jurors who requested to be excused from jury
service in this case due to “hardship” but whose requests were denied;
The number of prospective jurors who completed juror questionnaires in
this case;

Any and all documents related to prospective jurors’ hardship requests;
Any evidence that the prospective jurors who reported for jury duty came
from a “cross-section of the community”.

Any evidence that any prospective jurors who reported for jury duty that

* came from a “cross-section of the community” were not excluded from

. .<a..Service due to medical screenings administered by Alameda County.

7.

Good cause éXists for the production of these documents and any related

information to ensure FKWA receives a fair trial as required by the California

Constitution and Code of Civil Procedure. The Trial Jury Selection and Management

Act, contained within Code of Civil Procedure Section 191, states that it is the ... poliéy

of the State of California that all persons selected for jury service shall be selected at

random from the population of the areas served by the Court” and that “. . . all qualified

3
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HUGO PARKER, LLP
240 STOCKTON STREET
8TH FLOOR
San Francisco, CA 94108

persons have an equal opportunity, in accordance with this chapter, to be considered for
jury service in this state.” All litigants have a “state constitutional right to a trial by jury
drawn from a represenfative cross-section of the community.” (Unzueta v. Akopyan
(2019) 42 Cal. App.5th 199, 211; see also Code Civ. Proc. §197(a).)

8. These documents and accompanying information are material to this
matter to ensure that FKWA receives a fair trial. As previously stated, the California
Constitution'and Code of Civil Procedure require that all litigants receive a fair trial,
including a fair and impartial jury drawn from a representative cross-section of the
community. The information held by the Jury Commissioner of Alameda County and
the documents related therfzto, dl?scribed above, are necessary and material to ensure
that the jury pool in this case is én adequate representation of the cross-section of the

community in which the Superior Court.of Alameda County serves. Without this

- information, FKWA has no assurances that its Constitutional rights'to a fair trial have

not been impinged as.a result of a diminished jury pool resultant from the current
COVID-19 pandemic. 1
I declare under penalty of perjury under that the foregoing is true and correct.

Executed on July 16, 2020, at San Francisco, California
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Wilgénbusch, Ronald C. & Judith A. v. 3M Company, et al.
Alameda County Superior Court Case No. RG19029791
‘ File & ServeXpress Transaction No.: 65776035

PROOF OF SERVICE

I am a resident of the State of California, over the age of 18 years, and not a
party to the within action. My electronic notification address is
servicec@HUGOPARKER.com and my business address is 240 Stockton Street, 8t
Floor, San Francisco, California 94108. On the date below, I served the following:

AFFIDAVIT OF EDWARD R. HUGO SUPPORTING SUBPOENA DUCES TECUM
TO ALAMEDA COUNTY SUPERIOR COURT JURY COMMISSIONER

CIVIL SUBPOENA (DUCES TECUM) FOR PERSONAL APPEARANCE AND
PRODUCTION OF DOCUMENTS, ELECTRONICALLY STORED INFORMATION,
AND THINGS AT TRIAL OR HEARING AND DECLARATION

on the following:

ALL COUNSEL OF RECORD
(via File & ServeXpress Electronic
Service List)

(X) BY ELECTRONIC TRANSMISSION: Pursuant to CCP 1010.6 and
- CRC2.25], or pursuant tg the Stipulation and Order Authorizing .

Electronic Service, or by an agreement of the parties. I electronically e-
served through File & ServeXpress and caused the document(s) to be
sent to the person(s) at the email addresses designated on the
Transaction Receipt located on the File.& ServeXpress website. To the
best of my knowledge, at the time of the transmission, the
transmission was reported as complete and without error.

I declare under penalty of perjury under the laws of the State of California
that the above is true and correct. Executed on July 16, 2020 at San Francisco,
California. :

Ginger Williams -

PROOF OF SERVICE
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Exhibit C

Robert and Catherine Runne
ACSC RG20061377

DECLARATION OF JENNIFER M. MCCORMICK IN
SUPPORT OF DEFENDANTS KAISER GYPSUM COMPANY,
INC.’S AND HANSON PERMANENTE CEMENT, INC. F/K/A

KAISER CEMENT CORPORATION'S OBJECTION TO
VIRTUAL/REMOTE TRIAL OR, ALTERNATIVELY, TO
ALLOWIALL NON-DELIBERATION TRIAL PROCEEDINGS
i TO BE RECORDED
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JianY9 2024

Edward R. Hugo [Bar No. 124839]
Heather S. Kirkpatrick [Bar No. 278647]
HUGO PARKER, LLP

240 Stockton Street, 8 Floor

San Francisco, CA 94108

Telephone: (415) 808-0300

Facsimile: (415) 808-0333

Email: service@HUGOPARKER.com

Attorneys for Defendant
SERRATO-MCDERMOTT INC. d/b/a
ALLIED AUTO STORES

SUPERIOR COURT - STATE OF CALIFORNIA
COUNTY OF ALAMEDA- UNLIMITED JURISDICTION

ELSE McKAY, as Successor-in-interest to and | (ASBESTOS)

as Wrongful Death Heir of ROY McKAY, Case No. RG17884467

Deceased; and DAVID McKAY, DEBORAH

EVANS, CAROL LANGEVIN, SANDRA DECLARATION OF BINA GHANAAT IN

McKAY RELOVA, TAMMY CAMERON, as SUPPORT OF DEFENDANT SERRATO-

Wrongful Death Heirs of ROY McKAY, MCDERMOTT INC. d/b/a ALLIED AUTO

Deceased, STORES’ TRIAL BRIEF RE OBJECTION

TO VIRTUAL TRIAL, OR, IN THE

Plaintiffs, ALTERNATIVE, REQUEST TO RECORD

NON-JUROR TRIAL PROCEEDINGS
VS.

Date: January 25, 2021
ASBESTOS CORPORATION LIMITED, et al., | Time:  9:30 a.m.

Dept.: 517

Defendants. Judge:  Hon. Stephen Pulido

Action Filed: December 1,2017
Trial Date: January 25, 2021

I, Bina Ghanaat, hereby declare:

1. . lam an attorney duly licensed to practice before the courts of the State of California.
T am Senior Counsel with Hugo Parkér, LLP, counsel of record for defendant SERRATO-
MCDERMOTT INC. d/b/a ALLIED AUTO STORES (“Allied Auto™).. The facts stated herein are
true of my own personal knowledge. If called as a witness, T could and would competently testify to

the same.

2. I'was counsel of record and co-counsel at trial for defendant O’REILLY AUTO -

. 1
DECLARATION OF BINA GHANAAT IN SUPPORT OF DEFENDANT SERRATO-MCDERMOTT INC. d/b/a
ALLIED AUTO STORES’ TRIAL BRIEF RE OBJECTION TO VIRTUAL TRIAL, OR, IN THE ALTERNATIVE,
REQUEST TO RECORD NON-JUROR TRIAL PROCEEDINGS
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ENTERPRISES, LLC f/k/a CSK AUTO, INC. (“O’Reilly”) in the matter of Rosalino Reyes III and
Gemma Reyes v. Johnson & Johnson, et al., Alameda County Superior Court, Case No.
RG20052391 (“Reyes ™).

3. I'appeared for the first day of jury selection in Reyes on October 7, 2020 via the
BlueJeans videoconferencing platform. The prospective jurors reported to the courthouse in person
to receive instructions, listen to mini opening statements, and fill out their questionnaires and other
forms. However, given the limitations of the BlueJeans platform, I only saw a random subset of the
trial participants rather than all participants. Furthermore, Mr. Hugo, lead trial counsel for O’Reilly,
reported to the Court and all counsel that he was unable to see both jury assembly rooms and the
Court was unable to see him the afternoon of October 7, 2020. Instead, Mr. Hugo saw the Court
Clerk and some of the other attorneys. Attached hereto as Exhibit A is a true and correct copy of his
e-mail to the Court reporting the same.

4, After the prospective jurors submitted their questionnaires, the Reyes trial became a
fully virtual proceeding via Zoom, with jurors also participating remotely. Troublingly, once the trial
went fully remote, some jurors were unable to pay attention or even stay in the virtual “jury box”
during voir dire. For instance, on October 14, 2020, as the Court observed, Prospective Juror No. 54
“seemed to be moving around and doing things and not really sitting still in the virtual jury box.”
The prospective juror.explained that the reason was that he was taking “delivery of a Peloton.” The
next day, October 15, 2020, Prospective Juror No. 54 was forced to attend the trial in his car because
there was a power outage in Montclair and the only place he had battery power was in his car.
Attached hereto as Exhibit B is a true and correﬁt copy of‘ relevant excerpts from the Reporter’s
Transcript of Trial (October 15, 2020), at pp. 998:12-1000:2, with jurors’ naﬁ']é"'s""rcdacted.

5. To cite another example regarding juror absence, due to confusion regarding
whether she needed to continue t§ report to the courthouse, one prospective juror missed several
hours of voir dire and then attended the remainder of voir dire on that day -while driving in her car.
Attached hereto as Exhibit D is a true and correct copy of relevant excerpts from the Reporter’s
Transcript of Trial (October 27, 2020), at pp. 2731:15-2733:25, with jurors’ names redacted.

2 .
DECLARATION OF BINA GHANAAT IN SUPPORT OF DEFENDANT SERRATO-MCDERMOTT INC. d/b/a

ALLIED AUTO STORES’ TRIAL BRIEF RE OBJECTION TO VIRTUAL TRIAL, OR, IN THE ALTERNATIVE,
REQUEST TO RECORD NON-JUROR TRIAL PROCEEDINGS
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6. Throughout voir dire, at various times, I noted that some prospective jurors were
absent for stretches of time, and I was unable to see the faces of some of the jurors due to their
camera angle. In addition, at one point a prospective juror reported to the Court that another juror
was listening to a loud news broadcast.

7. On Monday, October 19, 2020, the Court advised that “I thought that the motions for
cause were denied. But, nevertheless, the four jurors who were challenged for cause received emails
over my signature saying they had been excused.” Unfortunately, two of the jurors, after thinking
they had been excused, conducted some research. As a result, the prospective jurors—one of whom
was “the gospel of [O’Reilly’s] defense”—were excused. Attached hereto as Exhibit C is a true and
correct copy of relevant excerpts from the Reporter’s Transcript of Trial (October 19, 2020), at pp.
1288:12-1337.21.

8. On October 28, 2020, during a co-defendant’s opening statement, a juror lost
internet connectivity and it was unclear how much of the opening statement he missed, which forced
co-defendant’s counsel to repeat a portion of his opening statement. Attached hereto as Exhibit E is
a true and correct copy of relevant excerpts from the Reporter’s Transcript of Trial (October 28,
2020), at pp. 3004:9-3011:6, 3012:19-3024:17, with jurors’ names redacted.

9. On October 29, 2020, when Plaintiffs began their case in chief and called Dr. Smith
to the stand, an issue arose because Dr. Smith appeared to be reading from a document that had not
been provided to all counsel. Attached hereto as Exhibit F is a true and correct copy of relevant
excerpts from the Reporter’s Transcript of Trial (October 29, 2020), at pp. 3212:19-321 5:12,
3225:14-3231:10, with jurors’ names redacted. |

DT
I declare under penalty of perju&;ﬁﬁder that the foregoing is true and correct. Executed on

January 19, 2021 at Lafayette, California.

/s/ Bina Ghanaat
BINA GHANAAT

3 .
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ALLIED AUTO STORES’ TRIAL BRIEF RE OBJECTION TO VIRTUAL TRIAL, OR, IN THE ALTERNATIVE,
REQUEST TO RECORD NON-JUROR TRIAL PROCEEDINGS
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From: Edward R. Hugo

Sent; Wednesday, October 07, 2020 2:59 PM

To: Joseph D. Satterley; Kaus, Judge Stephen, Superior Court _

Cc Justin Bosk; khynes@kslaw.com; geoffrey wyatt@skadden.com; Denyse F. Clancy; dept19

@alameda.courts.ca.gov; jromano@kslaw.com; Iprzetak@spanos-przetak.com; Alex G.
Taheri; sko@btlaw.com; Corrine B. Sinclair; mdubin@kslaw.com;
allison.brown@skadden.com; kevin.rising@btlaw.com; nnoureddini@btlaw.com;
_ early.langley@outlook.com; Bina Ghanaat; dwilliams@alameda.courts.ca.gov
Subject: RE: Hardships

Judge Kaus,
For all 3 sessions, | would like to know:

1 how many summons were issued?

2 how many people contacted the jury commissioner and asked to be deferred or excused and how many of those
requests were granted and denied?

3 how many people simply failed to show up in response to the summons?

4 was medical monitoring/ testing in place at either or both of the courts? If so, how many people were turned away?
5 who refused to wear a mask this afternoon and what happened to that person? _

6 the first group was reported to include 51 people from 75 summons. How many people reported in groups 2 and 3 -
out of how many respective summons?

7 has the court done anything to insure that a representative cross section of the community has been called for service
in this case?

8 is there any evidence that a representative cross section of the community actually showed up for service in this case?

Please note that | was unable to see both of the jury assembly rooms this afternoon and the court was unable to see
me. | was able to see the court clerk and some of the attorneys. Blueleans does not work.

Thanks,

Ed

RPN 48 N L 50t e s

From: Joseph D. Satterley <JSatterIey@kazan|aw com>

Sent: Wednesday, October 7, 2020 2:47 PM

To: Kaus, Judge Stephen, Supenor Court  <skaus@alameda.courts.ca.gov>

Cc: Justin Bosl! <jbosl@kazanlaw.c com> khynes@kslaw com; geoffrey.wyatt@skadden.com; Denyse F. Clancy
_<DClancy@kazanlaw.com>; Edward R. Hugo <ehugo@hugoparker.com>, dept19@alameda.courts.ca.gov;
jromano@kslaw.com; Iprzetak@spanos-przetak.com; Alex G. Taheri <ataheri@hugoparker.com>; sko@btlaw.com;
Corrine B. Sinclair <csinclair@hugoparker.com>; mdubin@kslaw.com; allison.brown@skadden.com;
kevin.rising@btlaw.com; nnoureddini@btlaw.com; early.langley@outlook.com; Bina Ghanaat
<bghanaat@hugoparker.com>; dwﬂhams@alameda courts ca.gov

Subject: Re: Hardships

Your Honor,
Is it possible to learn how many jurors appeared this afternoon in Oakland and Dublin?

Also, do we know how many jurors asked for computers or hotspots this morning?
' 1
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
BEFORE THE HONORABLE STEPHEN KAUS
DEPARTMENT 19
VIA Z00M TELEVIDEO CONFERENCE
---000---

ROSALINO D. REYES and
GEMMA M. REYES,

Plaintiffs,
No. RG20052391
VS.

JOHNSON & JOHNSON, et

al.,
Defendants.
/
REPORTER'S TRANSCRIPT OF TRIAL
(Jury Voir Dire)
Thursday, October 15, 2020
Full Session
Taketwwcefore EARLY K. LANGLEY, B.A., RMR, RSA
"CSR'No. 3537
VOLUME IX

PAGES 974-1163
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975
1 APPEARANCES OF COUNSEL ON THE RECORD VIA ZOOM TELEVIDEQ o717
2 CONFERENCE: 1 INDEX - VOLUME IX - (Pages 974-1163)
3
4  For the Plaintiffs: 2 SESSIONS
5 JOSEPH D. SATTERLEY 3 DATE PAGE
JUSTIN BOSL
6 Kazan, McClain, Satterley & Greenwood 4 October 15, 2020
55 Harrison Street, Suite 400 5
7 Oakland, California 94607
(510) 302-1000 6 (Morning Session) 978
8 Jsatterley@kazanlaw.com
Jbosl@kazanlaw. com 7 (Afternoon Session) 1100
9 8
10 For the Defendants Longs Orugs Stores CA, LLC, 9
sii/pael/et Longs Drug Stores CA, Inc.: Longs Drugs
11 Stores California, LLC; Lucky Stores, Inc.; Safeway 10
inc.: 11
12 KEVIN RISING
SANDRA KO 12
13 Barnes & Thornburg LLP 13
2029 Century Park East, Suite 300
14 Los Angeles, California 90067 14
(310) 284-3880
15 Nnoureddini@btlaw.com 15
Krising@btlaw.com 16
16 Sko@btlaw.com
17
17 18
MEREDITH WHITE
18 Barnes & Thornburg LLP 19
11 S, Meridian Street
19 Indianapolis, IN 46204 20
(317) 236-1313 27
20 Mwhite@btlaw.com
22
21
22 23
23 24
24
25 25
976 978
1 For the Defendants Johnson & Johnson: Johnson & Johnson
Consumer, Inc., sii Johnson & Johnson Cons Companies; 1 --000--
2 Johnson & Johnson Consumer, Inc.; Johnson & Johnson :
International: 2 PROCEEDINGS
3
MORTON D. DUBIN 3 --000--
4 King & Spalding LLP
1182 Aveﬁue ofgthe Americas, 35th Floor 4 Thursday, October 15, 2020 - 8:40 A.M.
5 New York, New York 10036 5 {Morning Session)
Mdubin@kslaw.com
6 6 (The following proceedings were held in the
ALLISON M. BROWN . ) .
7 GEOFEREY M. WYATT 7 virtual breakout room with counsel only outside the
Skadden Arps .
8 One Manhattan West 8 presence of the jury.)
New York, New York 10001 9 THE COURT: Let's go on the record and say what
9 (212) 735-3000
Allison.brown@skadden.com 10 the issue is. I think probably everyone is entitled to
10 Geoffrey.wyatt@skadden.con 11 have a record of this. .
For the Defendants 0'Reilly Auto Enterprises, LLC; 12 S0 we're on the record. “We'l1 identify R
0'Reilly Auto Enterprises, LLC sii/pae/et CSK Auto, 13  ourselves in a moment. We're ahead of starting the
Inc.; 0'Reilly Auto Enterprises, LLC sii/pael/et Grand . .
13 Auto Supply: 0'Reilly Auto Enterprises, LLC sii/paelet 14 trial.
14 :;??sgeﬁg:ooegggfiyoAE:;];:r¢:§° Enterprises, LLC 15 Mr. Satterley has objected to two jury -
16 consultants who he has identified-as being in the room
15 EDWARD HUGO .
ALEX G. TAHERI 17 with the jurors.
16 BINA GHANAAT .
Hugo Parker, LLP 18 I asked Ms. Mendola and Ms. Amponsah to place
17 g:g E:gz:§::o?tE:$§%o§;?aF;g$68 18  them in here, and Mr. -- and one of them is here,
18 (415) 808-0300 20 Ms. Fillichio. Mr. Mehlis is not.
Ataheri@hugoparker.com
19 Ehugolhugoparker.com 21 Was ‘he there, Ms. Mendola?
20 Bghanaat@hugoparker . con 22 AR. SATTERLEY: 1It's a she, I believe.
%; 23 And, Your Honor, Mr. Hugo said that in a trial
gi 24  when we're all present in the courtroom, typically the
25 25 trial consultants stay back in the jury room when the
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995 997
1 MR. SATTERLEY: 1It's not black. I never said 1 MR. SATTERLEY: Mr. Hugo -- I don't want to
2 “"black box,” "you're creating a black box." It was 2 debate Mr. Hugo about this, Your Honor.
3 just a box. "3 But I hear what Your Honor is saying, and I
4 MR. DUBIN: OQkay. Whatever. 4 certainly agree with it.
5 " THE COURT: I thought you said "black box," but | 5 THE COURT: Okay. We have some strong
6 I could certainly be wrong. 6 personalities here, so I don't think everyone is going
7 MR. SATTERLEY: Mr. Dubin said -- 7 to be able to keep all that in check. But to the
8 MR. DUBIN: What color would you 1ike the box? 8 extent we can remember that these are jurors who aren't
9 MR. SATTERLEY: It could be any box, brown box, 9 really familiar with what we're doing and maybe aren't
10 blue box. 10 used to hearing quite the sort of strong broth that
11 MR. DUBIN: Okay. Again, I don't think that's |11 attorneys give them, I think that would be good. But
12 objectionable in the Teast. I am able to comment on 12 I'm confident we'll be all right.
13 how he would like to think about the issue of bias and |13 Does that sound 1ike a judge?
14 fairness and prejudice and I think it's not the analogy | 14 Anything else we need to talk about?
15 that I would use. And I believe if he picks that, I 15 MR. SATTERLEY: I don't believe so, Your Honor.
16 can comment on it. 16 THE COURT: Okay. So Amani is checking in the
17 THE COURT: There was a tone that made it seem |17 jury, and then we will be ready to go.
18 1ike Mr. Satterley was being silly. And I'm 18 (Off the record.)
19  just saying what I heard. 19 (The following proceedings were held in the
20 MR. DUBIN: If the box fits. 20 virtual breakout room with counsel only outside the
21 THE COURT: I don't think it's good to get into |21 presence of the jury.)
22 a whole fight about that in front of the jury. 1 just |22 THE COURT: Let's just go on the record now.
23 think this is going to be way in the rear view mirror 23 We've had a discussion about one of the jurors,
24 by the time we get into a trial, 24 who is apparently in his car, and Mr. Hugo has asked
25 So, from my point of view, the problem is that |25 that he come into our room and then I ask him and make
996 998
1 there are too many parties and this is going to take 1 a determination if there is a problem.
2 forever. So I am going to ask Mr. Satterley, when you 2 So wait. What's happening? We're leaving the
3 go through further jurors, if you could be briefer. 3 breakout room. That's not what we wanted.
4 You don't have to go through every question on every 4 THE CLERK: No?
5 juror, I think. I haven't looked over the 5 THE COURT: We wanted him to come in here.
6 questionnaires and I'm not telling you how to do your 6 (Prospective Juror No. 54 entered the
7 business and I don’'t like putting time limits, but that | 7 counsel-only breakout room.)
8 took a long time. 8 THE COURT: _ you're muted. I can't
9 And everyone else, I don't know if the three 9 hear you because you're muted.
10 retailers are all going to do voir dire, but, I'd 10 PROSPECTIVE JUROR NO. 54: Okay. Can you hear
11  appreciate it, and I think it would he]p.uif you 11 me now? ’
12 wouldn't duplicate each other, beéﬁ&géiéﬁbho really -- 54’%49 THE COURT: 'I can hear you now. How are you?
13 the talc retailers really do have the same interest in |13 "As'I've told the -- I think I mentioned yesterday. we
14 this proceeding. 14 know each other. You're in your car, which has caused
15 MR. SATTERLEY: And, Your Honor, I will be more |15 some --
16 efficient. I did want to say that one of the things 16 PROSPECTIVE JUROR ND. 54: Yes.
17 that made the -- my questions go longer, there was a 17 THE COURT: -- concern. And yesterday you
18 couple of jurors that talked a lot, like Mr. Kumar, he |18 seemed to be moving around and doing things and not
19 talked a lot. And I was just trying to be polite and |19 really sitting still in the virtual jury box. so --
20 just respect -- and not be disrespectfu1'by, you know, |20 PROSPECTIVE JUROR NO. 54: Okay. I can explain
21 cutting him off or anything like that, so... 21 that to you, if you like. .
22 MR. HUGO:- You didn't cut him off because you 22 THE COURT: Sure.
23 kept asking him questions for 40 minutes. I don't 23 PROSPECTIVE JUROR NO. 54: Yesterday, I took -
24  think he was volunteering information, Joe. Could be 24 delivery of a Peloton, and it was planned months in
25 wrong, but we had a lot of people watching. 25 advance. I'm_sorry about that. I carried my iPad with
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1 me, and there was a brief moment that I wasn't 1 Right now, I don't see it that way.

2 listening. It was during the Kumar's testimony. 2 S0 let's hang on a second while we try to get
3 Otherwise, I was there. 3 the zoom screen organized.

4 The reason I'm in my car now is because there 4 MR. DUBIN: Thank you, Your Honor.

5 s a power outage here. The only place I haVe any 5 Can you mute me for a minute.

6 battery power is in my car, and that's the only place I| 6 THE COURT: Thank you.

7 have any, you know, telecommunications. So I'm okay 7 MR. DUBIN: Your Honor, through playing some

8 for the moment. 8 juror bingo and moving their faces around, we, at least
9 THE COURT: Okay. 1 appreciate that. That 8 on our end, have temporarily been able to get people
10 explains it. 10 together on the screen. 1 don't know if the other

11 And Ms. Mendola, why don't we go back into 11 parties have or whether I should just proceed.

12 session. ) 12 THE COURT: I don't. Let me --

13 Thank you, _ 13 MR. HUGO: Judge, this is Edward Hugo. I

14 PROSPECTIVE JUROR NO. 54: 1Is that a problem? 14 wanted to indicate, I have eight jurors with me on my
15 THE COURT: 1It's not a problem, but somebody 15 screen. Ms. Ghanaat has a different display with 18
16 had noticed and asked me to inquire. I think that's a |16 random people, no offense to those people, just 18 not
17 good answer. Hopefully, the power outage isn't going 17 in the box. And Mr. Taheri has yet another view,

18 to knock out this whole proceeding, but -- 18 THE COURT: A1l right. I'm going to --

19 PROSPECTIVE JUROR NO. 54: Yeah. There may be 19 UNIDENTIFIED VOICE: If the 18 try and unmute,
20 others. A1l of Montclair is out. 20 that may put them in order of --
21 THE COURT: I appreciate your making the 21 THE COURT: How about now?

22 effort. Thank you. Have fun on your Peloton. 22 MR. HUGO: Now I've got you in the middle with
23 PROSPECTIVE JUROR NO. 54: VYeah. 23 me and the Clerk and now only six jurors and Mr. Dubin.
24 THE COURT: Okay. 24 MR. BOSL: Whatever just happened, Your Honor,
25 MR. HUGO: Do we have everybody else from 25 did reorganize them correctly on my screen,
1000 1002

1 Montclair with us? Do we have missing people today? 1 NS. GHANAAT: It is correct for me as well now.
2 THE COURT: Let's find out. 2 Thank you.

3 (The following proceedings were held in the 3 THE COURT: Mr. Dubin, how about you?

4 wvirtual main room in the presence of the jury.) 4 MR. DUBIN: I think I'm fine right now.

5 THE COURT: A1l right. Good morning,'1ad1es 5 THE COURT: Why don't we -- thank you,

6 and gentlemen. I'm sorry. I was unable to unmute 6 Ms. Mendola.

7 myself. I see Ms. Langley is recording the 7 So I apologize, ladies and gentlemen. There

8 proceedings. 8 are some glitches. We worked overnight trying to work
9 This is Day 2 of jury selection, and the same 9 on this. The problem was that you're supposed to be
10 18 people are still being questioned, and we are up to |10 able, by putting numbers in front of people, to have
11 Mr. Dubin to resume. 11 them be in order, and then we're supposed, to be able
12;21A” MR. DUBIN: I don't know whether the jurors 12 to, from the person who's running tgégiggm'éonference.
13 ﬁé;é already been reordered or not or whether I'm sti11 |13 force that view on everybody who's participating. Some
14 having the problem. Do you know whether they have -- 14 people may be using different devices other than

15 are they reordered on other people's screens or just -- |15 computers, which causes a bit of a problem. But now I
16 MS. WHITE: Not on mine, Mr. Dubin. 16 think we're set to go.

17 MR. DUBIN: Does anyone have them in correct 17 So Mr. Dubin.

18 order or all 18 on thé screen? 18 MR. DUBIN: Hello, everybody. Good morning.
19 MR. HUGD: No. 1I've got seven. 19 Sorry for the technical glitches. Obviously, we're
20 MS. GHANAAT: I do not have them in exact order |20 doing this because the trial is important and want to
21 despite updating the Zoom application last night. 21 try to make sure that everyone can do this as safely as
22 THE COURT: I think that's correct. Could it 22 possible, and we're sorry when there are glitches like
23 be that the numeral sign in front of the number is 23 this. Everyone is doing their best to try to bring

24 preventing them from being lined up, because they're 24 this to you in as expedient and efficient a manner as
25 not in order on the screen, and it hasn't been forced. |25 possible.
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STATE OF CALIFORNIA )
COUNTY OF ALANEDA )

) I, EARLY K. LANGLEY, do hereby certify:

That foregoing proceedings were held in the
above-entitled action at the time via Zéom and via Zoom
audio at the place therein specified: .

That said proceedings were taken before me via
Zoom and via Zoom audio at said time, and was_taken
down in shorthand by me, a Certified Shorthand Reporter
of the State of California, and was thereafter
transcribed into typewriting, and that the foregoing
transcript constitutes a full, true and correct report
of said proceedings that tock place; '

IN WITNESS WHEREOF, I have hereunder subscribed my
hand on October 15, 2020.

EARLY K. LANGLEY, CSR No. 3537
State ‘of California
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BEFORE THE HONORABLE STEPHEN KAUS
DEPARTMENT 19
VIA Z0OM TELEVIDEO CONFERENCE
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ROSALINO D. REYES and
GEMMA M. REYES,

Plaintiffs,

No. RG20052391
VS. '

JOHNSON & JOHNSON, et

al.,
Defendants.
/
REPORTER'S TRANSCRIPT OF TRIAL

(Jury Voir Dire and Motions)
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Full Session
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3
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DENYSE CLANCY 3 DATE PAGE
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Kazan, McClain, Satterley & Greenwood
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8 (510) 302-1000
Jsatterley€kazanlaw.com 7 (Afternoon Session) 1410
9 Dclancy@kazanlaw. com
Jbos1@kazanlaw.com 8
10 9
11 For the Defendants Longs Drugs Stores CA, LLC, 10
sii/pael/et Longs Drug Stores CA, Inc.; Longs Drugs
12 Stores California, LLC; Lucky Stores, Inc.; Safeway "
Inc.: 12
13 KEVIN RISING
SANDRA KO 13
14 Barnes & Thornburg LLP
2029 Century Park East, Suite 300 14
15 Los Angeles, California 90067 15
(310) 284-3880
16 Nnoureddini@btlaw.com 16
Krising@btlaw.com 17 '
17 Sko@btlaw.com
18
18
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19 Barnes & Thornburg LLP 20
11 S. Meridian Street
20 Indianapolis, IN 46204 21
(317) 236-1313
2 Mwhite@bt)aw.com 22
22 23
23 24
24
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1 For the Defendants Johnson & Johnson; Johnson & Johnson
Consumer, Inc., sii Johnson & Johnson Cons Companies; 1 - -000--
2 Johnson & Johnson Consumer, Inc.; Johnson & Johnson
International: 2 PROCEEDINGS
3
MORTON D. DUBIN 3 --000--
4 King & Spalding LLP }
1188 Avene of the Americas, 35th Floor 4. Monday, October 19, 2020 - 8:49 a.m.
5 New York, New York 10036 5 (Morning Session)
Mdubinekslaw.com
6 6 (The following proceedings were held in the
7 étgégggYMMBsex'T’T 7 virtual breakout room with counsel only outside the
Skadden Arps .
8 One Manhattan West 8 presence of the jury.)
New York, New York 10001 9 THE COURT: On the record in Reyes v. Johnson &
9 (212) 735-3000
Allison.brown®skadden.com 10 Johnson, would counsel please -- we're here in an
10 Geoffrey.wyatt@skadden.com 11 attorney breakout room outside the presence of the
T ) U Sl
" "“For"tiie Defendants 0'Reilly Auto Enterprises, LLC: 12 jury. Would counsel please identify théméelves.
12 O'R'e"il'ly Auto Enterprises, LLC sii/pae/et CSK Auto, 13 MR. SATTERLEY: Good morning, Your Honor. Joe
Inc.; 0'Reilly Auto Enterprises, LLC sii/pae/et Grand ’
13 Auto Supply; 0'Reilly Auto Enterprises, LLC sii/paelet 14  Satterley for the plaintiffs.
Kragen Auto Parts; 0'Reilly Auto Enterprises, LLC K . - C e
14 sii?paelet 0'Reilly Auto PZrts: p 15 MR. BOSL: Justin Bosl for the plaintiffs.
16 MS. BROWN: Good morning, Your Honor.- Alli
15 EDWARD HUGOQ .
ALEX G. TAHERI 17 Brown, Morty Dubin, and Kevin Hynes for Johnson &
16 BINA GHANAAT .
Hugo Parker, LLP 18 Johnson.
17 240 Stockton Street, 8th Floor : . . : .
San Francisco, California 94108 19 MR. RISING: Good morning, Your Honor. Kevin
18 (415) 808-0300 20 Rising for Safeway, Longs, and Lucky.
Ataheri@hugoparker.com
19 Ehugo@hugoparker . com 21 MS. KO: Good morning, Your Honor. Sandra Ko
Bghanaat@hugoparker .com
20 22 on behalf of Longs, Safeway, and Lucky.
g; 23 MS. WHITE: Good morning. Meredith White on
32 24 behalf of Lucky as well as Safeway and Longs.
25 25 THE COURT:

Well, I don't see Mr. Hugo here.
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1 MS. GHANAAT: Good morning, Your Honor. Bina 1 those were the exact words -- when she thought she was
2 Ghanaat and Alex Taheri for O'Reilly. 2 no longer on the jury.
3 And Mr. Hugo was with us in the prior room. It | 3 And we have not heard from -
4 appears he has not joined us in the breakout room yet. 4 And that's where we are. Actually, Ms. Mendola
5 THE COURT: A1l right. Let me check on that. 5 was going to call Jll]. so Vet me ask her whether
6 Mr. Hugo has been invited in the breakout room, 6 she received any answer.
7 but he has not accepted it, I am told. 7 And _ is here.
8 MS. GHANAAT: I will advise him to accept it. 8 So my proposal -- and then I'11 hear from
9 One moment, please. 9 everybody -- is that we take _ into a
10 Mr. Hugo has advised that he has accepted the 10 breakout room and ask her what research she did and
11 invitation but his system seems to be frozen. It just |11 that we ask -- I'11 apologize, I think, in front of the
12 says "joining counsel,” but he hasn't been transferred |12 whole jury; there is no problem saying that notices
13 to this room. 13 went out erroneously -- and just ask _
14 THE COURT: He apparently is frozen, 4 1 - B i they had done any research
15 says "joining counsel.” 15 or done anything that was prohibited to jurors when
16 Could you ask Mr. Hugo to Tog out of Zoom and 16 they thought they were no longer on the jury. And if
17 to log back in, please. 17 they answer "yes,” I'11 talk to them separately also.
18 MS. GHANAAT: Yes. Will do. 18 MR. SATTERLEY: Are you ready for positions
19 THE COURT: Thank you. 19 from the parties?
20 MS. GHANAAT: Mr. Hugo will be dialing back in. |20 THE COURT: Yes.
21 THE COURT: A1l right. Thank you very much. 21 MR. SATTERLEY: So, Your Honor, the plaintiffs
22 MR. HUGO: Did you know that Zoom had buffering |22 reluctantly request all four of them be excused
23 squares? It was not a buffering wheel. Buffering 23 permanently because even though it was a clerical
24  squares. 24 oversight, once they've been excused, technically,
25 My jury consultant is not in. Can you have the |25 they've been excused and we don't know what, if

1288 1290
1 clerk let Susan Fillichio in? 1 anything, any of them has done to research the case.
2 THE COURT: Can you Susan Fillichio in? She's 2 But I just think out of fairness -- we have
3 & jury consultant. Thank you. 3 plenty of jurors that we can ask questions to and get a
4 There she is. 4 fair jury from everyone else. But I think the
5 A1l right. I would like to say on the record 5 appropriate thing to do under the circumstances is to
6 this is stressful. 6 let all four of them go and we just move ahead with the
7 S0, Mr. Hugo, if you would identify yourself 7 other jurors,
8 for the record. We were up to you. 8 Alternatively, if Your Honor is not inclined to
9 MR. HUGO: Edward Hugo for O'Reilly. And if 9 let all four of them go, I think all four of them need
10 they have not already introduced themselves, Bina 10 to be individually brought to a breakout room so that
11 Ghanaat and Alex Taheri for 0'Reilly. o 11 we can explore the same level of induiry with regards
12 THE COURT: A1l right. So addre}ssi|';§~;-:t('ri'f':3"‘(1‘:"y 12 to wha‘t:.',;c_hgjr reaction was to being released, what
13 issue, I thought I had communicated that the motions 13 their plans were as far as did they do any research. I
14  for cause were denied. But, nevertheless, the four 14 think that's -- at the very least, we need do that
15  jurors who were challenged for cause received emails 15 individually, and it shouldn't be only for one of the
16 over my signature éaying they had been excused. 16 jurors, '
17 I came in on Saturday about noon and saw a 17 MS. BROWN: From our point of view, the plan
18 message from_ and realized what had 18 that the Court proposes is the right one. These jurors
19 happened. I immediately sent emails to the four jurors [ 19 have already been questioned at length.” They were al
20 indicating that there had been an error. 20 the subject of cause challenges. Your Honor heard
21 _ responded that he would tell his 21 about -- the multiple questions that were asked by both
22  employer he would be here. 22 sides of these jurors, and so additional questioning on
23 _ responded that he would be here. 23 issues unrelated to potential research does not seem
24 _ responded she would be here but 24 appropriate.
25 disclosed that she had "done some research” -- and 25

But, certainly, as _ has indicated
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1 that she did, when she thought she was off the jury, do| 1 anything like that.
2 some research, we agree we should ask her about that. 2 And then once we talk to all four, we can come
3 She has, in a sense, unknowingly violated the Court's 3 back and discuss what should be done.
4 orders, if she were still a juror, and certainly, 4 THE COURT: So you feel with Mr. Satterley that
5 that's something we believe we should probe. 5 we need to take each of the four into a breakout room
6 Asking the other three if they have done the 6 rather than simply ask them in front of the other
T same seems appropriate as well. and if they indicate 7 jurors?
8 they have, then similarly speaking to them in a 8 MR. HUGO: Yes.
9 breakout room would be appropriate. 9 MR. SATTERLEY: Your Honor, if I can just
10 So we would oppose any effort to excuse all of |10 respond?
11 these jurors. 11 Obviously, I agree with Mr. Hugo, but exploring
12 We have had, you know, technical glitches in 12 what they did or how they -- you know, when they
13 the past. I beh’eve_ was informed that he was [ 13 received the email, if they did anything beyond
14 off the jury, and then we corrected that, and we, 14 research is important because they might have
15 managed to march on. 15 expressed, you know, great relief; they might have
16 And we think, given the circumstances here, 16 rescheduled things; they might have done things. And
17 that -- everyone has come back -- we should proceed by |17 it's very, very brief question on that. We're not
18 starting with individual questioning of_ 18 going to explore anything beyond that.
19 and, as Your Honor suggests, asking all three of the 19 And, you know, we believe that excusing
20 others if they have done any research as well. 20 _ is unfair to the plaintiff because it would
21 THE COURT: A1l right. Do any of the 21 be potentially a free challenge for Johnson & Johnson
22 defendants -- well, let's hear from the retailers and 22 and the retailer defendants, now that Mr. Hugo tells me
23 then from 0'Reilly. 23 that he wants her on the jury.
24 MS. WHITE: The retailers concur with the 24 So we just think it would be unfair.
25 Court's proposal and the additional suggestion by 25 Finally, Ms. Fillichio doesn't have a "D"
1292 1294
1 Ms. Brown. 1 beside her_name, and maybe she should just add that in
2 THE COURT: Mr. Hugo? 2 there. She joined us late.
3 MR. HUGO: 1 agree with Ms. Brown's comments 3 Ms. FILLICHIO: Mr. Satterley, my apologies. 1
4 but want to make sure that we go back, because O'Reilly | 4 will do sp.
5 s in somewhat of a unique spot yet again. 5 THE COURT: A1l right. So what I'm going to do
6 I did not join in the challenges for cause by 6 is, I'm going to follow a modified version of
7 J&J. In fact, as Mr. Satterley pointed out, I was the 7 Mr. Satterley's Plan B.
8 one who, in his words, rehabilitated _ And 8 And we can take each one into a breakout room,
9 if necessary, after talking to her, I can explain why, 9 and I will ask them if they did any research, and I'11
10 although I'm not -- you know, this is a bad position 10 ask them if they did anything else they were not
11 for me to be in, to have to try to explain to the Court 11 supposed to do as jurors, and I will ask them if this
12 why I mrqg;e{-ai.gtrategic decision in this regard. 12 incident had any effect -- will have any eff"éf'c:cf';;"
13 Butias it is obvious that I rehabilitated her, 13 their ability to serve as a juror and leave it at that.
14 that 1 dj’dn't join in the challenge for cause, and I 14 not ask them about their feelings and probe, because I
15 want her on the jury. It's unfortunate that I have to 15 really wouldn't know how far to go on that.
16 say that in this trial because normally we don't '1_6 MR. SATTERLEY: So Your Honor will be handling
17 disclose something like that. 17 all of that, and none of the parties will ask any
18 So with regard td her in .particu1ar and becau‘se 18 guestions? '
19 you said she did some research, I'm in a position 19 THE COURT: I think that's right.
20 that's completely different than everybody else. 20 You know, I've generally in this sort of thing
21 I'm happy to make a record of that after we 21 asked questions and then asked the parties if they had
22 talk to each of them and 1 believe that we have to do 22 any follow-up guestions. And usually, they don't. But
23 just about what happened with regards to being released | 23 I think I should do that given the way this occurred.
24 and whether they did anything about it, not how they 24 MR._SATTERLEY: Yes. Your Honor.
25 felt about it or their, you know, internal feelings or |25 THE COURT:

A1l right.

So over the weekend, I
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was trying to reconstruct our discussion of the genetic
motion. I think we agreed that the genetic issue would
not be brought up, and I wasn't sure if I actually
needed to make a ruling on anything at this point.
Do 1?
MR. SATTERLEY:

motion and genetics is out of the case so that it's

We believe you should grant the

clear for all parties.
MS. BROWN:

you're going to do a formal order, we understood you

And, Your Honor, to the extent

would also grant our motion that plaintiffs will not
argue that Mr. Reyes was genetically susceptible,

As we understood the discussion -- and perhaps
it doesn't need an order -- everybody is in agreement
they will not argue a genetic mutation. But certainly,
if you are going to grant plaintiffs' motion, we would
submit that ours should be granted as well.

MR. SATTERLEY:

I think that's what Your Honor's --

And reserve on the issue of

jury instruction.

THE COURT: Right.
MR. SATTERLEY: -- indication was.
THE COURT: A1l right. So assuming that none

of the four are disqualified, we'd move the remaining
members of the front row, which would be _ to

25 Box 1, to Box 2, to Box 6, and
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record whether you were going to give 0'Reilly one or

two or the retailers one each. We already discussed

the fact that J&J is paying for all the retailers.

There's indemnification agreements, vou know,

so_there's no -- there's a hundred percent alignment
But

yet the retailers all have individual attorneys. Seo

between J&J and the retailers, a hundred percent.

there's four attorneys, even though J&J is paying for

everything.
So I would a hundred percent object to the

defendants getting anything more than eight and the

plaintiffs get eight. That was already established.

And so this is untimely halfway through jury selection

to try to suggest that -- that 0'Reilly should get more
peremptory strikes.
THE COURT: Last time I researched this there

was really no law on_it. I can read the statute again.

1 think it says that the Court will distribute them

equitably. I think there are two sides. But I do

think that Mr. Hugo is somewhat separately situated.
MR. DUBIN:

Your Honor, I think what the rule

says is_that the challenges shall be divided among the

parties as equally as possible.
I know that Mr. Satterley, since we're, you

know, the primary defendant here, I would imagine given

1296
- to Box 7, and we would need six new people in
the front row. And if any of the other four are
excused, those would also need be filled from the
random list.
A1l right.
MR. HUGO:

challenges, peremptory challenges.

Anything else?
We are going to have to address
I believe it's
pretty clear at this point that there are three sides
to this triangle, there are not two sides, and there
has to be some equitable division of the challenges,
because we, the three sides, are not aligned.

There is a plaintiffs' side, and theirféhé§?§m
is that asbestos -- that's me -- and talc -- that's J&J
and the retailers 6f talc -- all caused the injury.

The talc defendants say-it's not them, -and 0'Reilly
says- it is not from 0'Reilly's asbestos.

So I'm good with all three sides each having
eight or all three sides each having six. Those would
be two ways of doing it. I'm sure plaintiffs want all
of them and us to have none, but at some point, we need
to address this before we start exercising challenges.

MR. SATTERLEY: Well, Your Honor, this is --
number one, this is untimely at the beginning of the
trial. It was already established each side would get

eight. And we discussed -- Your Honor discussed an the

O O o NI I 1w N =
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the years at issue, would be more than happy to depart

from that rule. And it sounds like Mr. Hugo, even

though none of his expert witnesses say that talc

caused the disease, now is aligning himself with

plaintiffs.

We have jurors,

in_his view, that are adverse

to the talc defendants. 1 mean, not surprisinqly I

quess he's happy if those jurors are prejudiced against

talc.

But I don't think that there is a basis to

depart from the rute. Even if you want to assume that

we are iiwsome respects aligned, I'm sure Safeway

;. R .
doesn’'t wart to be in the news for, you know, having

some responsibility for this cancer  _and that applies

to Longs and to Lucky. They all have their independent

interest in being found not 1iablé in this case, and

you can't simply sweep them all together.

Mr. Satterley has elected to sue all these

people and they all deserve strikes.
MR. SATTERLEY:

Well, under the law, Your

Honor, in every asbestos case I've ever tried in

California for the last ten years, no matter how many

defendants were there, the defendants collectively got

the same amount of strikes as the plaintiff.

It's -- and no judge in no jurisdiction in
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1 L.A.._ San Francisco, Alameda County, has ever deviated 1 THE COURT: A1l right. We're doing exactly
2 from that and qiven defendants more strikes than the 2 what I didn't want to do, which is somehow cutting into
3 plaintiff. Never, ever, ever. 3 the jury time here.
4 Secondly, this is untimely for them to now 4 But, Mr. Hugo, why don't you make your
5 suggest, in_the middle of jury selection after we've 5 statement for the record.
B8 already questioned jurors for two days, to now say they | 6 MR. HUGO: Thank you.
7 want more strikes. 7 THE COURT: Please.
8 They don't -- there's no -- there's two sides. 8 MR. HUGO: Judge, so we'll go back to
9 They have the same theories of defenses. Both 9 - who is are Prospective Juror Number §. In
10 defendants say this is a spontaneous or idiopathic 10 answer to Question 20, which is, "Do you have an
11 mesothelioma not caused from asbestos. They have 11  opinion about whether exposure to ashestos is
12 experts that say the same thing on that. 12 dangerous,” she responds, "Yes. Prolonged exposure
13 So they can try to say they're different in 13 known to cause health effects - cancer."
14 some respects, but every case with multiple defendants |14 I can read you the other 17 from the box if you
15 have -- in asbestos cases have a little bit of 15 would 1ike. None of them come close to saying anything
16 differences. but that doesn’'t mean they're adverse to 16 1ike that.
17 one another. They didn't file counterclaims. They 17 It is a fact that, at times, brakes and
18 didn't file claims against each other. They haven't 18 clutches had asbestos in them. And there is no
19 conducted discovery against each other. They're 19 prolonged exposure -- that's my argument -- in this
20 actively working together on this. 20 case to Mr. Reyes from brakes and clutches. There is
21 And besides, Mr. Hugo is saying he likes one 21 sporadic low-dose chrysotile exposure.
22 juror. So what? I mean, they have the right to meet 22 J&J's position is there is no asbestos in their
23 and confer amongst themselves. They have two trial 23 talc. Period, end of story. Done.
24 consultants participating. I assume they are meeting 24 My position is not the same as that. It's --
25 and conferring among_themselves. But there is 25 1there was asbestos, for certain reasons, in items Tike
1300 1302
1 absolutely no reason, whatsoever, to give defendants 1 clutches and brakes over time. So the duration of
2 additional jury challenges. 2 exposure is basically the ballpark of my defense.
3 JHE COURT: All right. Well, I -- 3 Dose, frequency, duration, intensity. And I have a
4 ) MR. HUGO: Judge, if I can address this some 4  jurcr who is directly on point with this, fair and
5 more. 5 impartial, rehabilitated, and J&J had challenged her
6 THE COURT: Well -- 6 for cause. That is directly against my client's
7 MR. HUGO: And I think I need to because -- 7 interests 100 percent.
8 MR. SATTERLEY: I have one more point. 8 So we are not on the same side regardiess of
9 MR. HUGO: -- to have a record. 9 anything Mr. Satterley has in his vast experience
10 MR. SATTERLEY: I have one more -- 10 trying cases. He hasn't given you any authority that
1 MR. HUGO: Let me continue. 11 says anybody raised this in the past or that there was,
ﬁ_2 MR.rSATTERLEY.--Well, I got cut off. 1 got -- 12 a rule that says you can't do it. o
13 I have one md;'eg:'goint to make and you're using the 13 In fact, I believe, like you said, you can
14 judge stopping me to your advantage. If I can make my ‘14 distribute them equitab}y based on the positions of the
15 final point, just one sentence. ’ 15 parties, not counting the numbér of lawyers, not
16 A JHE COURT: Go ahead. 16 specifically counting the number of parties, but
17 MR. SATTERLEY: If Your Homor_is thinking at 17 looking at the issues in the case. .
18 2all1 to give additional challenges, which I don't think |18 She, _, is the gospe]vof my défense.
19 you should in_the middle of jury selection, the 19 And when you look at the other people who I don't like,
20 plaintiffs should get an equal number of challenges 20 and 1 don't need to go through all the names on the
21 also. 21 prospective jury here, nobody has got a statement
22 But all that's going to do is regquire the 22 that's so good for me. And that's the person that
23 process to be stretched out even longer, and we don't 23 Johnson & Johnson is going to kick off of my jury.
24 want that to happen given Mr. Reyes's medical 24 So we are not going to use challenges together.
25 situation. 25 And, in fact, if they get her off, there's no extra
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1 bonus for me. I've Yost my best juror out of the 18. 1 There are then some other jurors who have been
2 THE COURT: Okay. 2 excused. We will call some names from the group that
3 MR. HUGD: So we need to have some equitable 3 has not yet been in the jury box, put them in the jury
4 distribution of challenges. 4 box and resume questioning.

5 And final point. I'm in this case in _this 5 So we'11 be as quick as we can. This is

8 position because of plaintiffs. They put this 6 unfortunate. I take responsibility. I apologize, but
7 together. It's not a coincidence that we're all 7 this is something we have to do.

8 together. It's their orchestration. And the Court has| 8 So, Ms. Mendola, if we could talk to

9 said numerous times that there's too many parties in 9 Ms. Lisberg in the breakout room, I would appreciate
10 this case and we're going too fast and it's all coming |10 it.
11 to fruition. There are too many parties in this case 11 And, _ if you see a button to click
12 and we are going too fast and that's why we're in this |12 to go into a breakout room, if you would do that.
13 position right now. 13 Thank you.
14 So _there has to be some legal and_eguitable 14 (The following proceedings were held in the
15 distribution of peremptory challenges. 15 virtual breakout room with counsel and individual
16 THE COURT: Okay. So we're not qoing to go so |16 prospective jurors as indicated outside the presence of
17 fast and I'm qoing_to rule on it right now. There are |17 the jury.)
18 various approaches. One would be to give 0'Reilly two |18 (Prospective Juror _ enters virtual
19 or three of the eight. The other would be the one that [19 breakout room.)
20 was advocated that there be eight extra challenges. 20 THE COURT: Okay. 1 think we're all here.
21 I'm not really inclined to do that, just to be honest. |21 _, good morning.

22 And 1 understand -- 1 was gping to suggest that |22 PROSPECTIVE JUROR NO. 9: Good morning.
23 we start out exercising challenges together and see 23 THE COURT: So, I apologize. I don't know what
24 where there are disagreements, but 1 hear your point, 24 happened. I'm happy that you responded on Saturday
25 Mr. Hugo. 25 because that's what tipped me off that there --
1304 1306

1 But let's talk to the jurors. _ may 1 PROSPECTIVE JUROR NO. 9: Yeah.

2 have a problem anyway, which is unfortunate, but I 2 THE COURT: So we are in a breakout room with
3 think that's what we need to do first. 3 the attorneys and _

4 So, Ms. Mendola, are you on the line here? 4 And Tet me just ask you: You responded that

5 All right. Let me -- let's go off the record 5 you had done some research --

6 in here and I'm going to stick my head out and find out| 6 PROSPECTIVE JUROR NO. 9. Yes.

7 what's going on. 7 THE COUﬁT: -- when you were not on the jury.
8 (Off the record.) 8 Could you tell us what that consisted of?

9 THE COURT: A1l right. So we're going to go in 9 PROSPECTIVE JUROR NO. 9: I think the only

10 the main room. I'11 explain what's going on, and then |10 thing I really looked up was the American Cancer

11 we'11 go back in the breakout room. 11 Society. I just Google searched. I think I started
12 Apparently, _ is having some +i-.- *"“':A;1'2- with "talc:@ﬁ;go'.-gder," and that was the first thing that
13 technical issues, so -- otherwise, I would have taken 13  came up. SqA‘I"p‘-"bbked at the American Cancer Society
14 her first. But if she's not here, I won't. 14 page on talcum powder and asbestés.

15 A11 right, Ms. Mendola. 15 "THE COURT:" And did you learn -anything that's-
16 (The following proceedings. were held in the 16 going to affect your ability to sit as a juror on this
17  virtual main room in the presence of the jury.) 17 case? -

18 THE COURT: Can you hear me? Could you raise 18 PROSPECTIVE JUROR NO. 9: I don't believe so,
19 your hand if you can hear me. Okay. ' 19 It depends on -- I think both pages were just general
20 So we made a mistake on Friday and sent some 20 overviews of the two kind of stating, like, what talcum
21 notices to jurors that they were excused when they 21" powder, it had been linked but there are no, you know,
22 weren't. I've rectified that as best I could on 22 studies that have been made that are official yet.

23 Saturday when I realized that had happened. But we 23 THE COURT: Did it cause you to think

24 need to speak to each of those jurors one at a time in |24 differently about talcum powder than you did before? I
25 the breakout room, 25 mean, would it make you --
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1 PROSPECTIVE JUROR NO. 9: It might -- it might 1 asbestos, the general kind of history of it, and then
2 make it harder for me to -- given what's been done, 2 its link to mesothelioma.
3 what kind of testing has been done, and then now 3 MR. SATTERLEY: And did you -- did you do any
4 knowing_ that there have been full studies, lab studies 4 further research, read any of the actual studies that
5 and all that that haven't been able to find a 1ink to 5 were cited therein?
6 certain types of cancer, it might make that harder to 6 PROSPECTIVE JUROR NO. 9: No.
7 use just the testing that's been done for the case and, 7 MR. SATTERLEY: And did they -- your research
8 you know, think that that's proved a link more so_than 8 1in American Cancer Society website, did it actually
9 actual studies have found, if that makes sense. I 9 have discussion about whether there was asbestos in
10 don't think I'm describing that very well. 10 talcum powder?
1n THE COURT: A1l right. So each side is qoing 1 PROSPECTIVE JUROR NO. 9: I believe the page
12 1o have experts, and they're going_to talk to you about |12 just mentijoned that it could be and that there were --
13 work that they've done and others have done to -- 13 I think there were laws put in place for the cosmetic
14 talking about talcum powder now -- to determine if 14 industry saying that they had to prove that everything
15 there is any link, obviously, various other aspects: is 15 was free of asbestos, all the talcum powder products
16 there potentially asbestos in it that can cause 16 were free of asbestos.
17 peritoneal mesotheligma, 17 MR. SATTERLEY: And the studies that you -- the
18 So are you saying_that you think that you have |18 1lab studies that you read about, do you know when they
19 information now that would make it difficult for you to |19 were done or who did them or the name of the study or
20 listen to those studies that are presented in court 20 anything like that?
21 gver time, and reach_a verdict based on what you hear 21 PROSPECTIVE JUROR NO. 9: No. I didn't go that
22 in court? 22 far,
23 PROSPECTIVE JUROR NO. 9: Personally, yes., just |23 MR. SATTERLEY: But you said it would be -- it
24 because knowing that there's been studies done outside |24 would personally be harder for you to believe the case
25 of this trial that have not been able to reach a 25 because of what you read about these studies: is that
1308 1310
1 conclusion means, to me, that there's not much evidence | 1 fair?
2 there. 2 PROSPECTIVE JUROR NO. 9: Yes, just because
3 THE COURT: Okay. Did you do any research or 3 there have been long-term lab studies done that were
4 anything_about brakes? 4 not able to find conclusive connections.
5 PROSPECTIVE JUROR NO. 9: I don't think so. 5 MR. SATTERLEY: Is it fair to say at this point
B THE COURT: A1l right. Did you do anything 6 you have -- the information you've got over the weekend
7 else you wouldn't have done if you were you on the 7 when you thought you were excused has made you sort of
8 jury? 8 come to a certain opinion about the lack of scientific
8 PROSPECTIVE JUROR NO. 8: No. 9 studies?
i_O THE COURT: Do counsel have any questions? 10 PROSPECTIVE JUROR NO. 9: Yes.
n MR. SATTERLEY: A couple of follow-ups. May I1? |11 "MR. SATTERLEY: And that's something you told
Q THE .G0URT=,  Sure. 12 the Court just a few minutes ago it would be hard-for '
13 MR. SATTERLEY: You mentioned that you, I 13 you to overcome; correct?
14 quess, went to the American Cancer Society and read 14 PROSPECTIVE JUROR NO. 9: Yes.
15 about talcum powder and asbestos, and I think the 15 MR. SATTERLEY: Thank you. We appreciate your '
16 Court's_focus has been on the studies on talcum powder. |16 time. Thank you' so much.
17 What did you read about asbestos? 17 THE COURT: Any other questions?
18 PROSPECTIVE JUROR NO. 9: So there was a link 18 MR. HUGO: Yes. Hi, _
19 to ashestos in the talcum powder page because that was |19 PROSPECTIVE JUROR NO. 9: Hi, good morning.
20 one of the reasons why they had mentioned that talcum 20 MR. HUGO: So I'm Ed Hugo again out here in the
21 powder is linked to cancer is because it may be 21  computer world. I had the chance to talk to you
22 - contaminated with asbestos. 22 before, and I understand exactly all the stuff you
23 And so the asbestos page was their general page |23 said. The big question here at the end of the day is,
24 for asbestos as far as the two_different types, any 24 if you're chosen to sit as a juror, you need to put
25 sort of laws or anything_that had gone into place about | 25 aside anything that you have learned about talc and
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1 asbestos and peritoneal mesothelioma and start with a 1 THE COURT: Thank you very much. I'm sorry

2 fresh slate. 2 that 1 put you in this position.

3 So I understand you read things and thought 3 So Ms. Mendola, if we could move _

4 about it. The question is, can_you put that aside now 4 back to the main room and have one of the other jurors
5 and listen to the evider'me in this case, and you're 5 come into this room, one of the other four.

B going to hear a lot, and base your decision solely on 6 THE CLERK: JEREEN. can you please push

1 the evidence in this case? 7 the button cn the box that says "leave room."

8 PROSPECTIVE JUROR NO. 9: Yes. So I think I 8 PROSPECTIVE JUROR NO. 9: Yes.

9 can do that. It will require effort, obviously, but I 9 THE COURT: Thank you.
10 think I can do that and just -- if I keep that in mind |10 (Prospective Juror | xits virtual
11 during any sort of decision making, keeping, you know, 11 breakout room.)
12 what the laws are on one side and then what the 12 THE CLERK: _ is coming in. He's
13 evidence is on one side. I think I can do that, 13 Number 26 on the random list.
14 My just worry now is will I be able to get that |14 THE COURT: He would be Juror Number 1. He was
15 out of my head, that there are long-term studies out 15 the first alternate.
16 there outside of the case. I don't know. 16 (Prospective Juror _ enters virtual
17 MR. HUGD: You'l] hear all about the studies. 17 breakout room.)
18 PROSPECTIVE JURCR NO. 9: Okay. 18 THE COURT: _ how are you? Can't
19 MR. HUGD: So you've never served on a jury 19 hear you, you're muted.
20 before; correct? That's a double negative. 20 PROSPECTIVE JUROR NO. 1: Good morning,
21 It's true you've never _served on 3 jury before; |21 everyone.
22 right. 22 THE COURT: Good morning.
23 PROSPECTIVE JUROR NO. 9: Yeah. So I never -- 23 So I apologize that you received the wrong
24 this is my first jury service. 24 email on Friday. And what I need to ask you is
25 MR. HUGD: We kind of talked about that in 25 whether, when you thought you weren't a juror, you did

1312 1314

1 terms of what the burden of proof is and who is going 1 anything that jurors are not supposed to do, such as do
2 to be putting on evidence and that kind of stuff in the| 2 research or talk to people about the case or anything
3  beginning of you'r éxarﬁ;ination last week. 3 like that? ’

4 Remember that? 4 PROSPECTIVE JUROR NO. 1: No, other than_

5 PROSPECTIVE JUROR NO. 9: Yeah, yeah. 5 letting my direct line manager know that I would be

6 MR. HUGD: So this is the same drill, but you 6 back reporting to full Zoom duty on Monday.

7 just have more information. You come into the 7 THE COURT: You can blame me here.

8 courtroom -- and Mr. Satterley says the evidence goes 8 Is there anything else in terms of your mindset
9 in a box. So you listen to all the evidence; ydu see 9 or _the attitude toward the case or anything that we

10 things that are going to be presented; you hear 10 should_know about that was caused by your believing you
11 witnesses; and at the end of the day, you make your i 11 were not on the jury for a period of time'?'

12 decision based on the evidence that's elicited im v " ‘ E PRG:SPECTIVE JUROR NO. 1: No. I thought -- 1
12} court; and you'll even-have the opportunity to ask 13 thought some™ofimy -- you know. my responses to the

14  questions of the witnesses after the attorneys through |14 gquestions, you know, might have forced a little bit of
15 the judge. 15 bias on one side or the other, primarily on the_Johnson
16 So if you have a duestion about something that |16 & Johnson side, just because of me being a former
17 the witness said, you can even give the guestion to the |17 shareholder, Johnson & Johnson being a client of the
18 j‘udge, who will ask it, if it's appropriate. 18 company 1 work for, that type of thing, but that was
19 With that understanding of the process, can you [19 it. '

20 be fair and impartial? 20 THE COURT: Llet's leave that up to them,

21 PROSPECTIVE JUROR NO. 9: Yeah, I think so. 21 Is _there anything -- all the lawyers.

22 MR. HUGO: Great. Thank you very much. 22 Is there anything about your answers that you
23 THE COURT: Anything else? 23 think was inaccurate or _incomplete?

24 MS. BROWN: No follow-up, Judge. 24 PROSPECTIVE JUROR NO. 1: No.

25 Thanks, — for coming back. 25 THE COURT: Qkay. Are there any questions from
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1 any of the attorneys? 1 MS. BROWN: Just one, Your Honor.
2 MR. SATTERLEY: Yes. I just want to follow up 2 Hi, _ I'm A11i Brown for J&J. How
3 on your -- you just mentioned bias. I didn't 3 are you?
4 understand, when you were talking about your potential 4 PROSPECTIVE JUROR NO. 1: Good.
5 bias, was that for Johnson & Johnson or against Johnson | 5 MS. BROWN: Just to go back to sort of what
6 & Johnson? 6 happened -- and sorry for the mixup -- it sounds like
7 PROSPECTIVE JUROR NO. 1: For Johnson & 7 nothing that took place in between getting the email
8 Johnson. 8 that you were off and getting the email that it was a
9 MS. BROWN: I think we were just talking about 9 mistake -- nothing took place that would have changed
10 research, as I understood the questions here. 10 your ability to keep an open mind in this case; is that
11 THE COURT: _, I think what you meant |11 fair?
12 to say was that Johnson & Johnson might have reacted 12 PROSPECTIVE JUROR NO. 1: That's fair, yeah.
13 adversely to your answers last week. Is that what you [13 MS. BROWN: And even though you were thinking
14  were saying? 14  about, "Oh, what are the reasons I might have gotten
15 PROSPECTIVE JUROR NO. 1: Yes. 15 this email," nothing has changed in your mind in terms
16 THE COURT: You weren't saying that you had 16 of the parties both starting on equal -- equal feet: is
17 developed a bias? 17 that fair?
18 PROSPECTIVE JUROR NO. 1: That's correct. 18 PROSPECTIVE JUROR NO. 1: That's fair.
19 THE COURT: That's what 1 heard. 19 MS. BROWN: Okay. Thanks so much for your
20 MR. SATTERLEY: I'm just confused, Your Honor. 20 time. Appreciate it.
21 Can I just explore that? 21 PROSPECTIVE JUROR NO. 1: You're welcome.
22 THE COURT: Briefly. 22 THE COURT: Anybody else?
23 MR. SATTERLEY: When you said "bias" a few 23 _ thank you. We are now going to
24 minutes ago, I thought you said with you being a former | 24 return you to the main room and have one of the other
25 stockholder and having close business relationship with [ 25 jurors come in here. We're being as quick as we can.
1316 1318
1 Johnson & Johnson, you thought Johnson & Johnson is 1 Thank you.
2 biased against you or you're biased in favor of Johnson | 2 PROSPECTIVE JUROR NO. 1: Okay. Thank you.
3 & Johnson or something else? 3 (Prospective Juror _ exits virtual
4 PROSPECTIVE JUROR NO. 1: The way I had 4 breakout room.)
5 interpreted that, when I got the note on Friday night 5 THE CLERK: Okay. Next, we'll be bringing in
B8 or Saturday, 1 forget which day it was, I thought some 6 B He's Mumber 12 on the random list, and
I of my responses to the gquestions might have essentially | 7 he's Number 5 seated.
B swayed me from not being a juror rather than me being 8 (Prospective Juror_ enters virtual
9 impartial. That's all, 9 breakout room,)
10 MR. SATTERLEY: [s that because you thought -- 10 THE COURT: -, how are you?
11 you thought somebody thought you were biased, or you 11 PROSPECTIVE JURCR NO. 5: I'm good. How are
.'{_!é_"--thou'qht vourisékf was biased? 12 you doing? ) v,
13 PROSPECTI-V“E" JUROR NO. 1: 1 thought there might |13 THE COURT: I'm fine.
14 have been an interpretation that I might have been i 14 Let me start by apologizing that you received
15 swaying toward.Johnson'& Johnson because of my 15 the wrong notice on Friday. That was my
18 interaction with them, whether personally or 16 milscommunication, and I'm sorry.
17 professionally. . 17 What I wanted to ask you -- I think you're
18 MR. SATTERLEY. A1l right. Thank you. 18 muted now.
19 THE COURT: This_was entirely my mistake in not |19 What I wanted to ask you was whether -- when
20 communicating properly which notice should go to which |20 you thought you weren't a juror, whether you did
21 juror. It has nothing to do with the parties at all. 21 anything that would have been inappropriate for jurors,
22 PROSPECTIVE JUROR NO. 1: Okay. 22 1like research or talk to people or anything like that.
23 THE COURT: I do apologize. 23 PROSPECTIVE JUROR NO. 5: No, I did not do
24 PROSPECTIVE JUROR NO. 1: No problem. 24 anything. I actually didn't find out until about
25 JHE COURT: Any further questions? 25 Sunday, when I actually checked my emails, so...
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THE COURT: Okay. And is there anything about

this that changes your ability to judge the evidence

fairly for all sides?
PROSPECTIVE JUROR NO. 5:
THE COURT: Okay.
Any questions, Counsel?
MR. SATTERLEY:
MS. BROWN:
THE COURT: Okay. - thank you very

You are still on the jury.

So, Amani, if we could then have _?

THE CLERK: Okay.

I con vou please press the button at
the bottom that says "leave room."”

THE COURT:

(Prospective Juror - exits virtual

breakout room.)

THE CLERK. _ is coming in. He's

Number 25 on the random list, and Number 12 seated.

(Prospective Juror _ enters virtual

breakout room.)
THE COURT: _, how are you?
PROSPECTIVE JUROR NO. 12: I'm well.
you, how are you.
THE COURT:

Nothing at all.

No, Your Honor.

No, Your Honor.

much.

Thank you.

Thank

I'm fine. I'm embarrassed at what
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sides?
PROSPECTIVE JUROR NO. 12: It made me more
aware of -- understanding better how the -- how the

lawsuits' damages trust funds were structured.

It made me concerned about -- and revisiting

some of my thoughts on the different kinds of damages

that were addressed in the questioning earlier,

specifically wondering about what the law says about

how those -- like, what appropriate amounts are, how

they are to be assigned, and what our role in_the jury

will be on those terms.

I'm afraid that if there aren’'t clear -- clear

guidelines for how to determine that, that I would be

not -- I quess I would have a tendency towards

skepticism for some different types of damages in _a way

that I wasn't thinking before.

If there's not clear instructions on what is

appropriate and what is going to work according to the

Jaw, then I would be worried that I would tend towards

Jower amounts than_-- than otherwise.
THE COURT: Okay. And after you've heard weeks

of testimony and have received instructions and
arguments from the lawyers about what the damages

should be, do you think that what you read is going to

influence your decision-making?

“quess,
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happened on Friday, and 1 apologize that you received

the wrong notice. I was kind of mortified when 1 came

in_on Saturday and realized what had happened.

But I just have to ask you a couple of

questions. When you thought you weren't a juror, did

you do any research, talk to anybody., or do anything

that would be inappropriate for a juror under the

instructions?

PROSPECTIVE JUROR NO. 12: I did some research

on meso- -- on metho- -- on lawsuits of this type. I

can't think of the name at the moment.
" THE COURT: Okay.
PROSPECTIVE JUROR NO. 12: Yes, that's correct.

THE COURT: OkaQ.

R

On _mesothelioma?

And could you describe your
research a little more fully?

PROSPECTIVE JUROR NO.
about the lawsuits, and they were fairly high level in
detail.

12: 1 found two websites

They explained some of the understood causes of

mesothelioma, and they explained some of the broad

framework of lawsuit trust funds and other things like

that about the kind of long-term litigation that, I

is resulting from exposure and things like that.
~THE COURT:

ability to judge this case fairly to both sides -- all

And does that influence your
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That's hard to say.
"1 don't think

PROSPECTIVE JUROR NO. 12:

I want to rise to the challenge and say,

50." and having -- having examined my feelings and

thoughts, I'm not aware of specific biases that I think

would affect that. So I want to say "yes." but I

can't -- I have less confidence than I did earlier is
what_I'm saying.

You heard my testimony about logic and other
stuff 1ike that.

I think -- so I'm not sure how to

I'm sorry.
THE COURT:

answer .

Okay.
attorneys havéaany_questions?
MR. SATTERLEY:

So let me ask, do any of the

Yes, Your Honor.

Good morning. This is Joe Satterley. Can you
hear me okay?
PROSPECTIVE JUROR NO. 12: Yes"I can. Good

morning. .
’ MR. SATTERLEY: So it's fair to say you have

additional information that you would not have

otherwise if you would not have been excused?
PROSPECTIVE JUROR NO. 12:
MR. SATTERLEY:

Yes, that's correct.

And T take it you would not

have done that research if you were not excused?
PROSPECTIVE JUROR NO. 12:
MR. SATTERLEY:

Correct.

And you're now skeptical about
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1 some elements of the case based upon some of the 1 The fact that you now read additional

2 information you've read on these websites; correct? 2 information and you're -- now skepticism towards lower

3 PROSPECTIVE JUROR NO. 12: Correct. 1 did 3 damages, is it fair to say that the plaintiffs start

4 not have -- I did not have any information about the 4 off a little bit behind in that regard?

5 sort of damages that were being_sought before, and I 5 PROSPECTIVE JUROR NO. 12: I suppose it is,

6 was going to wait to hear from, you know, the Court 6 yes.

I about what those were and what those meant, and I have 7 MR. SATTERLEY: And based upon the research

8 more information about those things now. 8 that -- because you're discharged, would it be fair

9 MR. SATTERLEY: And your skepticism of the 9 that you couldn't -- we're not on the same equal
10 damages that vou have as a result of your research, you | 10 playing field right now, correct, on damages?

11 said, I think, that means lower amounts now as opposed | 11 PROSPECTIVE JUROR NO. 12: Correct, yes.
12 to_what vou read over the weekend; correct? 12 MR. SATTERLEY: Thank you. Those are all the
13 PROSPECTIVE_JUROR NO. 12: C(Correct, vyes. 13 questions I have. I appreciate your time, sir.
14 MR. SATTERLEY: And you said you researched 14 THE COURT: Any other questions?
15 mesothelioma lawsuits of this type and you went to a 15 MS. BROWN: Yes, Your Honor.
16 couple different websites. Do you recall the websites' |16 Hi, _ I'm A11i Brown for J&J. How
17 names or what came up? 17 are you?
18 PROSPECTIVE JUROR NO. 12: I do_not 18 PROSPECTIVE JURQOR NO. 12: Hello. Good
19 specifically recall. They were general_information. 19 morning.
20 MR. SATTERLEY: And did you -- and information |20 MS. BROWN: Morning. Sorry about the
21 on trust funds, what did you learn about trust funds? 21 confusion.” Thanks for answering some more questions
22 PROSPECTIVE JUROR NO. 12: That some -- some 22 right now.
23 corporations had set aside funds for -- for paying 23 As I understand it, from the research you did
24 damages for_mesothelioma -- mesothelioma lawsuits as a |24 over the weekend, it brought some questions to your
25 result of -- I'm not sure. It was either -- either -- |25 mind about damages. Is that fair?
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1 IL'm not exactly sure why. I don't recall. PROSPECTIVE JUROR NO. 12: Yes.

2 MR. SATTERLEY: And you said you researched and MS. BROWN: And as I understood what you were

3 read about the causes of mesothelioma. What did you just explaining to us, you had some questions kind of

4 are read about the causes of mesothelioma? about what damages would or would not_be appropriate in

5 PROSPECTIVE JUROR NO. 12: About asbestos a_lawsuit like this. Is that fair?

6 exposure through inhalation and ingestion and the way PROSPECTIVE JUROR NO. 12: Yes. Would you like

7 that presents over a very long period of time in me to explain my reasoning?

8 certain individuals as the fibers of the asbestos that MS. BROWN: Sure.

9 were ingested make their way to linings of organs and PROSPECTIVE JUROR NO. 12: What I was thinking
10 things like that. about was -- so from what we heard from last week, I
11 MR. SATTERLEY: And I take it prior to your was -- 1 did not have much information or knowledge or
'15}r}esearch on” the-weekend after you were discharged, all reasoning about some of the different kinds of damages.

the information yoi¥gathered and read -- I take it _you beyond the pain and suffering, specifically, the
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hadn't read that in the past and researched that in the

past: correct?

PROSPECTIVE JUROR NO. 12: Correct, yes: I

didn't know anything_about mesothe]ibma.
MR. SATTERLEY: So this is all new information

you got after you were discharged from this case:

correct?
PROSPECTIVE JUROR NO.

12: That is correct,

Yes.

MR. SATTERLEY: And is it fair to say -- you

mentioned about -- your comments earlier, about logic

and so forth.
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spousal_ones, loss of love and affection and things
like that. . °

And not knowing what those meant or what the

impact would be, I was prepared to wait until those
were explained in the court. ’

Now, having --
But at the same time last week, hearing some of

the other jurors' concerns about how to assess and

measure and quantify things that are not easily
"Well, how

would I -- how would I determine -- like, how would I

understand what would be appropriate” and expecting

measured like that, I myself was wondering,
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1 that I would receive instructions about that. 1 instruct you on the law, is there anything about what
2 But having heard -- having read about the trust 2 happened this weekend that makes you feel uncertain
3 funds and combining_that with my -- with the 3 that you could follow those instructions? Or do you
4 understanding_of some of the different kinds of 4 continue to feel that, in this case, you could listen
9 damages, my concern was that I would be biased against 5 to the instructions of the Court and carry out the
6 the plaintiff because I would be thinking something 6 instructions from the Court?

I along the lines of "The trust funds have -- have a lot 7 PROSPECTIVE JUROR NO. 12: I don't know how my

8 of money, but it's also a limited amount of money for 8 research will affect my ability to do that and I'm

9 cases where there's a contested resource, an 9 concerned that it will -- it will make it difficult for
10 opportunity to increase what you can get from that 10 me to -- what am I trying to say? I'm concerned it
11 resource based on not -- I guess what I understood to 11 will not be fair to the plaintiffs having -- having had
12 be not well-defined things, like suffering and loss of [12 those thoughts and considered those things and done
13 affection and things like that." 13 that research.

14 It made me -- made me concerned about fairly 14 I don't -- I don't know how that will affect my
15 assessing what the -- what the plaintiff's suffering 15 ability to follow the instructions because I don't know
16 was and being_able to assess a monetary value to that 16 that they are, but I'm concerned that it will. And I
17 in the context of what I would understand my own -- 17 don't know how to -- I don't know how to convince
18 what my own response would be to competing for a 18 myself that it won't.
19 limited resource and trying to -- trying to make the 19 MS. BROWN: One last question, -
20 most of my situation. 20 PROSPECTIVE JUROR NO. 12: Uh-huh.
21 And so that made me feel that that would not be |21 MS. BROWN: If you get to a point in this case
22 fair, 22 where your research conflicts with the instructions
23 MS. BROWN: Got it. 23 from the Court, do you feel like you could put aside
24 Okay. And what if, though, in this particular |24 what you found on the Internet and just follow what the
25 case_in this lawsuit the judge instructed you. under 25 Court says?
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1 the law, on when damages are appropriate and when, 1 PROSPECTIVE JUROR NO. 12: Yes. For factual

2 under the law they are merited, do you think, even 2 matters, yes, I can.

3 though you've done_this research and you would be 3 MS. BROWN: And what about for matters on the

4 willing to follow the judge's instructions in this case | 4 Tlaw? If the Court is going to instruct you on what the

5 about when, in this setting, separate and apart from 5 law is -- '

6 what you looked at, in this setting where damages are 6 PROSPECTIVE JUROR NO. 12: Yes, on the Taw.

1 appropriate under the Jaw? 7 MS. BROWN: -- could you follow that?

8 PROSPECTIVE JUROR NO. 12: Yes. It would be my 8 PROSPECTIVE JUROR NO. 12: Uh-huh.

9 job to follow those instructions. And if the 9 . MS. BROWN: Okay. And so even though you have
10 instructions and the law is clear and provides 10  this background knowledge, you feel comfortable that if
11 guidelines that would enable me to make those 11 that knowledge conflicted with instructions from the
12 decisions,. then I feel like I could do that. vyes. ks iiﬁﬁ'i(fourt. you have,:;{;-ﬁe,_;abi]ity to follow the instructions
13 MS. BROWN: And so even though you did a little |13 from the Court? =73
14 bit of research over the weekend and saw about 14 PROSPECTIVE JUROR NO. 12: Yes.'

15 compensation in another context, you feel comfortable, |15 MS. BROWN: Okay. Thanks very muchr 1

16 in your ability in this context, in a lawsuit, to 16 appreciate it.

17 follow the Court's instructions about what the law is 17 PROSPECTIVE JUROR NO. 12: Okay.

18 on when to_award damages, if at all: is that fair? 18 THE COURT: Anything else?

18 PROSPECTIVE JUROR NO. 12: Well I believe so. |19 Okay. _ thank you very much.

20 Not knowing what those instructions are, it's hard to 20 So, Amani, if you could return_ to
21 say at this juncture: right? 21  the 'main room. Let me talk to the attorneys for a
22 MS. BROWN: Fair enough. You don't have them 22 second and then we'll get going.

23  yet. 23 So you'11 probably see a button at the bottom
24 But as_you understand the process, which is 24 of your screen to exit.

25 that when we get to the end of the case the judge will |25

Thank you, _
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1 (Prospective Juror_ exits virtual 1 MR. SATTERLEY: There's a one lawyer per -- I

2 breakout room.) 2 mean, now two Johnson & Johnson lawyers are arguing the

3 THE COURT: Okay. We really don't have time 3 same point? I object to --

4 for argument right now. Do you want me to decide or 4 THE COURT: I do think you need to decide who's
. 5 should we proceed with questioning the six jurors that 5 going to argue various points.

6 we know are going to be put in the front row? 6 MS. BROWN: As to Mr. -- the point Mr. Dubin

7 MR. SATTERLEY: Well, Your Honor, I think I 7 was going to make had to do with his questioning of

8 need to make a record that the two jurors that did 8 Mr. Tran, Your Honor.

9 research and aimed at, you know, thoughts and 9 THE COURT: Yes.

10 skepticism about damages, they need to go. There's no |10 MS. BROWN: And _ said that he had

11 reason to keep them on, They did research. In any 11 preexisting ideas about damages from research he did
12 trial where a juror did any research like that, they 12 outside of the Court.

13 would be let go. 13 And the Court heard argument on that and found
14 Both jurors expressed developing additional 14 if he says he can put those aside, that is good enough.
15 opinions and thought processes and skepticisms and then |15 I mean, basically, everyone we talked to has
18  prejudiced -- severely, severely prejudiced the 16 preexisting feelings and preexisting life experiences.
17 plaintiff, 17 The crux of the discussion here is can they put them
18 And so I would move that the two that didn't 18 aside.

19 read anything or do any research, _ and 19 - said he had ideas. Those ideas were
20 _ stay, and the two that did research and found |20 prejudicial to us, but he said he'd put them aside.

21 out additional information be relieved from their 21 And the same must be true for _ who made clear
22 service and then we bring additional jurors in. That's |22 he'd put them aside.

23 the only fair thing to do. 23 THE COURT: A1l right. Any other views?

24 If they did this during the course of trial, 24 MR. HUGO: - And I'11 address with _
25 that would obviously be in -- contrary to the Court's 25 she did not take a deep dive into multiple websites.

1332 1334

1 instruction and considered to be juror misconduct. 1 She went to the American Cancer Society and the only

2 Here it obviously wasn't misconduct because the Court 2 thing that she learned was there were some studies that

3 advised them that they're no longer needed and so they 3 were equivocal. That was the extent of what she

4 did this additional research, developed additional 4 learned. And I took her the through step by step how

5 opinions, and those opinions, they both admitted, are 5 the trial works and she unequivocally, 100 percent,

6 prejudicial to the plaintiff. 6 said she could put aside what she read.

7 THE COURT: Okay. 7 So whether she saw it yesterday or last week

8 MS. BROWN: And, Your Honor, if I could be 8 before she was released, she's given the same answer

9 heard. As it relates to _, I mean, the 9 before trial starts, before the presentation of

10 ultimate question, as the Court knows, is can you put 10 evidence, she can put aside her life experiences, her
11 what you read aside and follow the instruction of the 11 knowledge on the subject, and be 100 percent fair and
42~ Court and decide this.case based-on the evidence. 12 dmpartial. There's no basis to remove her.
13 And as to RS be certainly -- he 13 THE COURT: A1l right.

14 acknowledged the research, he acknowledged his 14 MR. SATTERLEY: Your Honor, if I can'respond.
15 struggle, but when it came down to the critical 15 First, with regards to _ she said that she
16 question of whether if those things were in conflict he |16 researched some unknown studies. And Mr. Hugo said,
17  would follow Your Honor's instructions, he said three 17 "You're going to hear all about'that study in the .
18 times he would, 18 course of this trial," which is not true. Because I
19 And so, Your Honor, we would oppose a cause 19 believe the study that's probaB]y on that website is
20 challenge for_ who specifically and 20 ovarian cancer, an ovarian cancer study. But I can't
21 unequivocally made clear he will follow the Court's 21 overcome what study she was reading all about and how
22 instructions even if they conflict with the research he [22 it would make it harder for her, harder for the

23 did this weekend. 23 plaintiff to prove their case. .

24 MR. DUBIN: And, Your Honor, I would point out, |24 So, we're starting off behind with

25 for example, fol 25 now because she went out and read some unknown study
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1 that says there's not an association between talc and 1 cancer as coming in or coming out, all the defendants
2 cancer. We can't unring that bell. 2 would have thrown a fit.
3 With regard to _ he said repeatedly, 3 But what I do know is there is information on
4 not -- that he doesn't know how this will affect -- how| 4 the American Cancer Society website about the ovarian
5 this research will affect his v1'éw, other than it 5 cancer studies being equivocal.
6 will -- he said, he is concerned he will not be fair to| 6 ‘So, I think these two jurors, Your Honor, need
7 the plaintiff having done this research. He said that 7 to go. We have plenty of other jurors.
8 in response to Johnson & Johnson's question. 8 THE COURT: A1l right. I'm going to ask -- I'm
9 So both of these jurors should be released for 9 going to grant the cause challenges for these two
10 cause. Not because they did anything wrong, because 10 jurors.
11 they didn't, but because they did research and they 1 So let's go back into the main room.
12 found additional information and they have developed 12 MR, HUGD: 1I'11 have a motion with regard to
13 opinions adverse to the plaintiffs. 13 that which I'11 take up later.
14 And _ particularly said that we're not |14 THE COURT: Okay.
15 on an even playing field right now because of the 15 (The following proceedings were held in the
16 research he had done. And he specifically relates to 16 wvirtual main room in the presence of the jury.)
17 the skepticism of damages and he would be tempted to 17 THE COURT: Okay. Welcome back, ladies and
18 lower his damages because some unknown information he 18 gentlemen. I'm sorry that that took a while. I'm
19 read about trust funds, asbestos trust funds. 19 going to thank and excuse_ and _
20 That's incredibly unfair and there's no 20 1 appreciate your service. This was my fault.
21 instruction that Your Honor is going to give 21 I think it's too much of an unknown.
22 regarding -- what's the correct amount of damages. 22 So I'm going to now ask that the Clerk call
23 There's no instruction that the Court is going to give |23 eight names, the first two of whom will go into the
24 about disregarding the trust fund information. 24 jury box in Seats 9 and 12. And then the next six will
25 And we have two jurors, unfortunately, that 25 be Jurors 13 through 18.
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1 bhave received information that would make it very, very| 1 MS. BROWN: And, Your Honor, this is Alli
2 difficult for the plaintiffs to overcome. 2 Brown. We're going to have a motion to make based on
3 MR. HUGO: I have a response with regard to 3 that ruling, which we're happy to do at a break when we
4 Ms. Lisberg. Mr. Satterley just said it's an unknown 4 go into the breakout room. But I didn't want to leave
5 study, he doesn't know what it is, but he thinks it's 5 it unaddressed.
8 ovarian cancer. Guess what? He should have asked. He| 6 THE COURT: That's fine.
I had the opportunity to ask. So -- 7 MS. BROWN: Thank you.
8 MR. SATTERLEY: I did -- 8 THE CLERK: Okay. So_ is Seat
9 MR. HUGQ: -- if he's concerned about the study | 9 Number 9.
10 and whether it concerned gvarian cancer, he should have | 10 Luella Noles --
11 asked "Did the study concern gvarian canger?” But he 11 ' THE COURT: I'm sorry. I thought _
12 whiffed on that completely and now he's making up . 12w;nt ‘to Seat NumbereiZin. ..
13 something to try to get her off. 13 MR. HUGD: YoG@ plt him in 7.
14 She 100 percent said -- 14 THE CLERK: Okay. _ in 9.
15 MR. SATTERLEY: I'm not making -- 15 _ in 12.
16 MR. HUGD: -- she could be fair and impartial. |16 s oo RED
17 He has no evidence to the contrary, whatsoever. 17 - 14,
18 MR. SATTERLEY: But. Your Honor, what Mr. Hugo |18 . R
19 said -- I'm not whiffing on anything. What Mr. Hugo 19 _ 16.
20 told this_jury is whatever study she read is going to 20 - -- I will spell out the last name.
21 be -- I wrote it down. "You're going to hear all about | 21 —
22 that study " which is not true. We have no-idea what 22 PROSPECTIVE JUROR NO. 17: Yeah, that's
23 study it is. 23 correct.
24 If I would start injecting ovarian cancer at 24 THE CLERK: Thank you.
25 this point when Your Honor hasn't ruled on ovarian 25 l
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1 Court on the plaintiffs' motion to exclude the Safeway 1529
2 records, and we would request that we get that in 1 STATE DF CALIFORNIA )
3 before opening. 2 ) 58,
4 THE COURT: A1l right. So I'11 read the 3 COUNTY OF ALANEDA )
5 Safeway record motion tonight. And I think -- well, : ‘, . EARLY K. LANGLEY, do hereby certify:
6 we'll know tomorrow. I'm just not sure whether I have s That foregoing proceedings were held in the
7 acalendar. I'm looking here at my Outlook calendar, 7 above-entitled action at the time viz Zoom and via Zoom
8 and I don't see any matters on tomorrow afternoon until 8 audio at the place therein specified:
9 4:30. So maybe we could argue them between 3:00 and 8 That said proceedings were taken before me via
10 4:30. 10 Zoom and via Zoom audio at said time, and was taken

. 11 down in shorthand by me, a Certified Shorthand Reporter
. n . )
1" I feel confident that we are not going to pick 12 of the State of California, and was thereafter

12 12 jurors and five alternates and get through 13 transcribed into typewriting, and that the foregoing

13 Mr. Satterley's opening by 1:30 tomorrow afternoon. 14 transcript constitutes a full, true and correct report
14 we all agree on that, don't we? 15 of said proceedings that took place;
15 MR. SATTERLEY: Yes. Your Honor I still have 16 IN WITNESS WHEREOF, I have hereunder subscribed my

. 17 hand on October 19, 2020.
16 some left on Wednesday, if I start tomorrow.

17 THE COURT: A1l right. So why don't we call it i
18 there for today. And I'11 see you tomorrow morning at 20
19 9:00. I have a feeling we're going to spend all day 2
20 tomorrow picking the jury and part of Wednesday at z FARTY K TANGLEY TSR No—3537—

. 23 State of Californi
21 least. We haven't got to any peremptories yet. ate of taliforma

24
22 So why doesn't everybody work and see if you

25
23 can agree on the cause challenges, maybe give a little
24 take a little so that we don't spend the whole time
25 arguing about the cause challenges tomorrow morning

1528

when we ﬁou]d be picking a jury?

MR. SATTERLEY: Is it appropriate, Your Honor,
instead of calling in at 9:00, should we call in at
8:45 1ike we did today in case there are logistical
issues?

THE COURT: Sure.

MR. SATTERLEY: Thank you, Your Honor.

THE COURT: You know, if you want to say 8:30

W ~N OO N B W N =

9 or are you going to -- I want you to have the maximum
10 time to confer with each other. I'm happy to be here
11 anytime you're all ready to get going.

t

120777 MR. SATTERLEY:pisYou know, I think 8:45.

13 15 minutes will be suffici&nt unless defense counsel

14 wants to talk about anything else.

15 - MS. BROWN: That's fine."

16 THE COURT: 8:45. I'11 see you tomorrow

17 morning. .

18 MR, SATTERLEY: Thank you. Have a good

19 evening.

20 THE COURT: Have a good evening. Thank you,
21

22 (Whereupon, the proceedings

23 were concluded at 4:41 p.m.)

24

25
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
BEFORE THE HONORABLE STEPHEN KAUS
DEPARTMENT 19
VIA Z0OM TELEVIDEO CONFERENCE
---000---

ROSALINO D. REYES and
GEMMA M. REYES,

Plaintiffs,
No. RG20052391
VS,

JOHNSON & JOHNSON, et
atl., :

Defendants.

REPORTER'S TRANSCRIPT OF TRIAL

(Jury Voir Dire; Judge's Instructions; Opening
Statement by Mr. Satterley)

Tuesday, October 27, 2020

Full Session
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2 - CSR No. 3537

VOLUME XVII.
PAGES 2625- 2891




Page 2626 to 2629 of 2891

2 of 68 sheets

2626 2628
1 APPEARANCES OF COUNSEL ON THE RECORD VIA Z00OM TELEVIDEQ
2 CONFERENCE: 1 INDEX - VOLUME XVII - (Pages 2625-2891)
3
4 For the Plaintiffs: 2 SESSIONS
5 JOSEPH D. SATTERLEY 3 DATE PAGE
DENYSE CLANCY
6 JUSTIN BOSL 4 October 27, 2020
Kazan, McClain, Satterley & Greenwood 5
7 55 Harrison Street, Suite 400
Oakland, California 94607 6 (Morning Session) 2629
8 (510) 302-1000 : .
Jsatterley@kazanlaw. com 7 Judge's Instructions to the Jury 2743
9 Dclancy@kazanlaw. com 8 Opening Statement by Mr. Satterley 2766
Jbos1@kazanlaw.com
10 : 9
11 For the Defendants Longs Drugs Stores CA, LLC, 10 (Afternoon Sgsswn) 2799
sii/pae/et Longs Drug Stores CA, Inc.; Longs Drugs 11
12 Stores California, LLC; Lucky Stores, Inc.; Safeway
Inc.: 12
13 KEVIN RISING 13
SANDRA KO
14 Barnes & Thornburg LLP 14
2029 Century Park East, Suite 300
15 Los Angeles, California 90067 15
(310) 284-3880 16
16 Krising@btlaw.com
Sko€btlaw. com 17
7 18
18 MEREDITH WHITE 19
Barnes & Thornburg LLP
19 11 §. Meridian Street 20
Indianapolis, IN 46204 21
20 (317) 236-1313
Mwhite@btlaw.com 22
21
22 23
23 24
24
25 25
2627 2629
1 For the Defendants Johnson & Johnson; Johnson & Johnson
Consumer, Inc., sii Johnson & Johnson Cons Companies; 1 --000--
2 Johnson & Johnson Consumer, Inc.; Johnson & Johnson
International: 2 PROCEEDINGS
3
MORTON D. DUBIN 3 --000--
4 King & Spalding LLP .
1188 Avente of the Americas. 35th Floor 4 Tuesday, October 27, 2020 - 8:05 a.m.
5 New York, New York 10036 5 (Morning Session)
Mdubin@kslaw.com
6 6 (The following proceedings were held in the
ALLISON M. BROWN . . , .
7 GEOFFREY M. WYATT 7 virtual main room with counsel only outside the
8 One Manhattan vest 8 presence of the jury.)
New York, New York 10001 9 THE COURT: On the record.
9 (212) 735-3000
Allison.brown@skadden.com 10 ) Do we think we have to identify everybody all
1,0 Geoffrey.wyatt@skadden. con 11 the time? 1It's the same people. 1 don't think so.
1 . X ) 12-+ The same attorneys whophavesbeen here previously,
For the Defendants 0'Reilly Auto Enterprises, LLC: K
12 0'Reilly Auto Enterprises, LLC sii/pae/et CSK Auto, 13 including Ms. Clancy, aré”hére today.
Inc.; 0'Reilly Auto Enterprises, LLC sii/pae/et Grand .
13 Auto Supply; 0'Reilly Auto Enterprises, LLC sii/paelet 14 Mr. Satterley, you wanted to say something?
Kragen Auto Parts; 0'Reilly Auto Enterprises, LLC - . . .
14 sii?pae/et 0'Reilly Auto Pgrts: P 15 MR. SATTERLEY: I just wanted to say, Your -
16  Honor, that defendants request to excuse Daniel Aronen,
15 EDWARD HUGO : .
ALEX G. TAHERI 17 Juror Number 123, We have no objection to removing
16 BINA GHANAAT . .
Hugo Parker, LLP 18 Daniel Aronen, A-r-o-n-e-n, Juror Number 123, based
7 é:g 'E::;:;t.:20?t£§$§%o§;?aF;2%8 19  upon him filling out the form that he cannot follow the
18 (415) 808-0300 20 Court's instructions on his lack of self-control.
Ataheri@hugoparker.com
19 Ehugo@hugoparker. com 21 THE  COURT: And he was asleep.
20 Bghanaat@hugoparker.con 22 MR. SATTERLEY: I didn't -- I didn't witness
g; R 23 that, so that's not my reason, but Your Honor told me
23 24  that.
24
25 25 THE COURT: Okay. And so, then, Ms. Mendola
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1 selection. 1 they're not in the first 18, you know, they need to be
2 THE COURT: I'11 allow this question, but then 2 in the courtroom. They can't leave for a day and then
3 I think we should get away from specifics. 3 come back. And they can't leave for basically three
4 MR. HUGO: It was my last peanut guestion. 4 hours and_then jump back in _and participate in the
5 THE COURT: Excellent. How fortuitous. 5 process.
6 MR. HUGO: My question is, do you think that 6 Because the whole poipt is they're supposed to
7 there should be a warning from somebody selling peanuts | 7 be listening not only to the attorneys, but to the
8 that somebody might be allergic to peanuts? 8 other prospective jurors. so they can decide whether or
9 PROSPECTIVE JUROR NO. 18: Because there is a 9 not this case is right for them. And they should have
10 ot of evidence out there now that peanuts can cause a |10 heard all the questions and answers qgiven before.
11  reaction do some people, it's possible that some 1 I'm not saying it's her fault that she wasn't
12 companies are labeling that now. I haven't seen it. I |12 there. But the fact that she didn't get the Zoom link
13 know that Southwest stopped serving peanuts, and you 13 and_had to drive to Court meant that, what she said,
14  know, 1ike I said, we just don't consume them because 14 she didn't get there until 11:30, so she missed two and
15 of our grandson's reaction to it. 15 g half hours, and then_she spent 40 minutes on the
16 But should they? 1 think it would be a 16 phone while driving. So I'm pretty sure she's paying
17 responsible thing, if that's the company's values, that |17 more attention_to driving than to Zoom. So she
18 they want to do that. It just makes them intuitive as |18 basically missed an entire day of voir dire.
19 to what's going on, that -- and they recognize that 19 I believe she's disqualified from sitting on
20 some people may have an allergy reaction towards 20 this jury just as she would be if she didn't show up
21 peanuts. 21 for that period of time for an entire day. She
22 MR. HUGO: Thank you. Appreciate your time 22 wouldn't be allowed back in,
23 this morning. 23 THE COURT: But for the record, you didn't ask
24 PROSPECTIVE JUROR NO. 18: You're welcome. 24 any questions_that day, as I ‘recall; correct?
25 THE COURT: Okay. Why don't the attorneys go 25 MR. HUGO: You're taxing my memory on that one.
2731 2733
1 in a breakout roonm. 1 I don't know whether I did or not.
2 I'm going to give the jurors a 15-minute break. 2 THE COURT: Mr. Satterley started and then
3 Let's come back at about 10:29. 3 Mr. Dubin was not finished, as I recall, at the end of
4 So thank you. Remember, don't do any research. 4 that first day.
5 Don't talk about the case. Don't come to any 5 MR. HUGO: That may be right, but that wasn't
B conclusions until you've heard all the evidence. See 6 my point. It wasn't whether she was 1listening to me,
7 you then. 7 it's whether she's listening to everybody, with all of
8 (The following proceedings were held in the 8 the other jurors assembled. That's the point.
9 wvirtual breakout room with counsel outside the presence| 9 The way we've done this, and I think we're
10 of the jury.) 10 going to continue to do it in future trials if we do it
11 TﬂE COURT: So one of the jurors asked for a 11 by Zoom is, everybody has to be present the first day.
12 break’ - That's why I declaredsa<longer break than I 12 We just don't take 18 out of the hundred and have them
13 otherwise might have, o g 13 present, and then bring in another 18 the second day
14 Can we reach -- so going on the record. 14 when they might be called to start listening, and then-
15 Can we reach any agreement on two of these 15 bring in another 18 the third. Everybody has to be
16 three jhrors? 16 present, and she wasn't, c1ear1y.' There's no issue
17 MR. HUGO: 1've got a cause challenge for 17 about that. '
18 Ms. Leon. 18 THE COURT: So the other -- before we hear --"1
19 THE COURT: Because what? 19 mean, I feel she was present for quite a bit of voir
20 MR. HUGO: Because she missed basically three 20 dire. And it's hard to imagine anything that occurred
21 hours of voir dire. So it's my position, and I believe |21 the first day that she didn't hear.
22 that there is law on this. although it's -- we're in an | 22 Having said that, she also indicates that 3he
23 interesting world right now. 23 just got laid off, and I am just wondering if possibly
24 A1l of the jurors, or potential jurors, have to |24 we can agree on I > I s the ost
25 be present and participate in voir dire. Even if 25 1two alternates,
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happened there, whether they got all of Mr. Satterley's

opening or not.

MR. HUGO: Well, if they missed that, it should
be okay.

THE COURT: I figured that would be your view.

MR. BOSL: They just want to keep the coverup
rolling, Your Honor, keep the coverup going.

THE COURT: He méy have to do another take.

MR. HUGO: No. No. No.

THE COURT: The podcast, if it doesn't record,
you got to do it over; right?

A1l right. Thank you, everybody.

(Whereupon, the proceedings

were concluded at 4:42 p.m.)
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1 STATE OF CALIFORNIA )

2 ) 33

3 COUNTY OF ALANEDA )

4

5 I, EARLY K. LANGLEY, do hereby certify:
6 That foregoing proceedings were held in the

7 above-entitled action at the time via Zoom and via Zoom
8 audio at the place therein specified;

9 That said proceedings were taken before me via

10 Zoom and via Zoom audio at said time, and was taken

11 down in shorthand by me, a Certified Shorthand Reporter
12 of the State of California, and was thereafter

13 transcribed into typewriting, and that the foregoing

14 transcript copstitutes a full, true and correct report
15 of said proceedings that took place;

16 IN WITNESS WHEREOF, I have hereunder subscribed my
17 hand on October 27, 2020.

EARLY K. LANGLEY, CSR™No. 3537
23 State of California

Se .
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BEFORE THE HONORABLE STEPHEN KAUS
DEPARTMENT 19
VIA Z0OM TELEVIDEO CONFERENCE
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ROSALINO D. REYES and
GEMMA M. REYES,

Plaintiffs,

No. RG20052391
Vs.

JOHNSON & JOHNSON, et-
al.,

Defendants.

REPORTER'S TRANSCRIPT OF TRIAL

(Opening Statements by Mr. Satterley;
Ms. Brown; Mr. Dubin; Ms. Ko )

Wednesday, October 28, 2020

Full Session
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1 APPEARANCES OF COUNSEL ON THE RECORD VIA ZOOM TELEVIDEO
2 CONFERENCE: 1 INDEX - VOLUME XVIII - (Pages 2892-3076)
3
4 For the Plaintiffs: 2 SESSIONS
5 JOSEPH D. SATTERLEY 3  DATE PAGE
DENYSE CLANCY
6 JUSTIN BOSL 4 October 28, 2020
Kazan, McClain, Satterley & Greenwood 5
7 55 Harrison Street, Suite 400
Oakland, California 94607 6 (Morning Session) 2896
8 {510) 302-1000
Jsatterley@kazanlaw.com 7 Opening Statement by Mr. Satterley (Cont'd) 2896
9 Delancy@kazanlaw. com 8 Opening Statement by Ms. Brown 2923
Jbos1@kazanlaw. com
10 9 Opening Statement by Mr. Dubin 2960
11 For the Defendants Longs Drugs Stores CA, LLC, 10
sii/pae/et Longs Drug Stores CA, Inc.; Longs Drugs 11 (Afternoon Session) 3012
12 Stores California, LLC; Lucky Stores, Inc.; Safeway
Inc.: 12 Opening Statement by Ms. Ko 3044
13 KEVIN RISING 13
SANDRA KO
14 Barnes & Thornburg LLP 14
2029 Century Park East, Suite 300
15 Los Angeles, California 90067 15
(310) 284-3880 16
16 Krising@btlaw.com
Sko@bt1aw.com 17
7 18
18 MEREDITH WHITE 19
Barnes & Thornburg LLP
19 11 S, Meridian Street 20
Indianapolis, IN 46204 21
20 (317) 236-1313
Mwhite@btlaw.com 22
21
22 23
23 24
24
25 . 25
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1 For the Defendants Johnson & Johnson; Johnson & Johnson
Consumer, Inc., sii Johnson & Johnson Cons Companies; 1 --000--
2 Johnson & Johnson Consumer, Inc.:; Johnson & Johnson
International: ' 2 PROCEEDINGS
3
MORTON D. DUBIN 3 --00o- -
4 King & Spalding LLP R
1182 Avegue ofgthe Americas, 35th Floor 4 Wednesday, October 28, 2020 - 8:59 a.m.
5 New York, New York 10036 5 (Morning Session)
Mdubin@kslaw.com
6 6 (The following proceedings were held in the
ALLISON M. BROWN . . B X
7 GEOFFREY M. WYATT 7 virtual main room in the presence of the jury.)
Skadden Arps , . . R
8 oo Manhatgan West 8 THE COURT: A1l right. Good morning, ladies
New York, New York 10001 9 and gentlemen,
9 (212) 735-3000
Allison.brown@skadden.com 10 So the reason we sent out a new link -- and I
10 Geoffrey. wyattéskadden. com 11 should have told you this yesterday -- is because
" —oi C . s 12 everybody who was here before had access to the old
For the Defendants 0'Reilly Autg En§§fpr1ses. LLC;
12 0'Reilly Auto Enterprises, LLC sii/pae/et CSK Auto, 13 link and now this is a new exclusive link for those who
Inc.; O'Reilly Auto Enterprises, LLC sii/pae/et Grand :
13 Auto Supply; 0'Reilly Auto Enterprises, LLC sii/pae/et 14 are actually doing the trial, So I'm glad everybody is
Kragen Auto Parts; 0'Reilly Auto Enterprises, LLC 1§  here. _
14 siilpae/et 0'Reilly Auto Parts: '
. 16 - Don't share the 1link with anybody, because
15 EDWARD HUGO
ALEX G. TAHERI 17 there's public access on the website but not to get
16 BINA GHANAAT ) )
Rugo Parker, LLP 18 into the actual Zoom meeting. So if you know someone
7 g:g Eﬁgﬁt}ggéft£:$§%OE;?aF;g?gs 19 who wants to hear the trial, they can go to the Alameda
18 (415) 808-0300 20 County Superior Court website, and there's -- with a
Ataheri@hugoparker.com
19 Ehugo@hugoparker. com 21 little bit of navigation, you can find a link and
Bghanaat@hugoparker.com . . X )
20 22 listen to it, but they shouldn’'t be in the actual Zoom
21 :
22 23  meeting.
gi 24 A1l right. Mr. Satterley, back to you.
25 25 MR. SATTERLEY: Thank you. Good morning, Your
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1 plaintiffs' lawyer who is actually paying her in that 1 of Occupational Safety and Health in conjunction with

2 case, where she reaches down and all of a sudden pops 2 the Harvard School of Public Health. So even if you

3 out with a bottle of Johnson & Johnson in her purse and| 3 credit Dr. Blount, and you say she thinks there's

4 goes, "Ah-hah, this is the real Sample I," because 4 asbestos there, there are other studies you should

5 that's what it was called in the paper. And you'll see| 5 consider and this is one of them.

6 how weird it is if you watch that, what's going on. 6 So this study has a very interesting history.

7 And there's no confusion about it. I asked 7 And what you'1ll see {s that the title of it is,

8 her, "Wait a second. So, this is Sample I. When did 8 “"Occupational Exposures to Non-Asbestiform Talc in

9 vyou buy it?" 9 Vermont."

10 She said, "Well, I know I bought it right 10 So what's going on here? In 1979, again, a
11 before I -- I left, you know, Vermont -- Vermont -- 11 long time ago -- this is a published piece of work.
12 Vermont." ‘ 12 And NIOSH and Harvard decided to go out and study
13 "And when was that?" 13 wvarious talc mines in Vermont. And so they went to
14 She said, "About 1996." 14 these mines, they took air samples, they took product
15 There could be no clearer answer that clearly 15 samples and they analyzed --
16 that was not what was Sample I in the 1991 paper. 16 THE CLERK: Your Honor?
17 And you'l1 also hear from our experts -- you 17 MR. DUBIN: Sorry?
18 know, if you really wanted to get to the bottom of 18 THE CLERK: 1 apologize. Your Honor?
19 this, what's in that bottle that she has, the best way |19 THE COURT: We are about at the point to take a
20 to do it would be to test that bottle. 20 break, but I think that was -- actually, you know,
21 And our expert was ready to test that bottle 21 Mr. Green points out that Juror Number 5 is missing.
22 and was not permitted to. 22 So why don't we take our break now.
23 You'll also hear from Dr. Blount that when 23 I'm sorry you're in the middle of this, but I
24 she's asked about this, "What is Sample 1? What is 24 think we should be sure everyone is assembled here.
25 Sample I?" She wasn't focused on this issue when she 25 MR. DUBIN: That's --

3002 3004

1 was originally doing her paper. She was focused on 1 THE COURT: Okay. So let's take a 15-minute

2 testing thenm. 2 break come back at 12:20 and Mr. Dubin will resume.

3 And you'l1l hear her say this, "Unfortunately, I | 3 Could we put the attorneys in a breakout room,

4 didn't make a good enough record and I think some of 4 please.

5 them got a little mixed up.” 5 (The following proceedings were held in the

6 And that's the person who they're going to come | 6 virtual breakout room with counsel outside the presence

7 in and say she found asbestos in the product. 7 of the jury.)

8 And one of the things that you have to 8 THE COURT: Let's go on the record.

9 recognize is that this -- they may claim, "Well, she 9 Okay. So Mr. Green reported that one of the
10 used a better method. That's why she could find it, 10 jurors was not present, so I thought we should stop.
11 nobody else could.” That's not correct. She doesn't 1 THE CLERK: Your Honor, I actually called
12 even say this is better at finding things than anybody |12 When Mr. Green told m :_;.bat he was not
13 else. 13 online, I called him and he said thaf'hig Internet is
14 And that's significant because, again, this is |14 completely down. )

15 another -- there are certain defining documents, I 15 THE COURT: A1l right. We also got a'meséage
16 think, in the case, that you're going to see so many 16 from _, Number 16, that she was having some --
17 documents that there are some that you're going to 17 she was online every time we checked, but she said she
18 really need to focus on. And one of them for the 18 was having some connectivity issues.

19 Korean talc say that the United States Geological 19 MR. DUBIN: How long did _ not have
20 Society, United States Department of the Interior. 20 connectivity? )

21 Here, you again have a study that involves a 21 THE CLERK: Mr. Green feels like it was right
22 government agency of the exact talc that is being 22 before we went to break.

23 alleged to contain asbestos, it is alleged to have 23 MR. DUBIN: Your Honor, I'm going to have to --
24 caused Mr. Reyes's mesothelioma. 24 we're going to have to ask that juror be excused if

25 This study was done by the National Institute 25 they missed portions of my opening. I don't know what
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1 else to do. I can't repeat myself and I can't be 1 and bring him back in_the room and Your Honor can
2 prejudiced by not knowing what he's heard and hasn't 2 inguire as to how much he -- how much he missed.
3 heard. 3 THE COURT: Do we need to have him in a
4 MR. SATTERLEY: Well, we would object to that, 4 breakout room? Is there some reason we can't do that
5 Your Honor. We need to get him back and then we can 9 in front of the rest of the jury?
6 bring him to the breakout room and find out if he just [ MR. SATTERLEY: That's fine with the plaintiff.
7 missed a minute or two or less. We can -- Mr. Dubin ! That's fine. There's no reason --
8 can restate the portion that the juror got 8 THE COURT: It might educate everybody to let
9 disconnected. 9 us know if they need a hotspot.
10 So I would object to excusing _ 10 MR. SATTERLEY: Yep. And we provide everybody
11 I do have a couple issues that -- regarding the |11 with a hotspot.
12 closing argument. 12 - I do have two issues I wanted to briefly raise
13 THE COURT: Let's stick on this one for a 13 to Your Honor. And I'm not asking any relief other
14 second. So I'm wondering if there are some kind of -- |14 than just to raise it and request it not occur again.
16 I think we should ask the jurors if any of them have 15 THE COURT: (Okay.
16 connectivity problems and somehow get hotspots to them [16 MR._SATTERLEY: The first is Mr. Dubin said,
17 if that's an issue. 17 We've all heard stories about blah, blah, blah." And
18 MR. DUBIN: Well, Your Honor, I guess that's 18 +that's injecting in_some stories out there that I can't
16 fine, but I don't think it cures what's already 19 cross-examine or -- and inviting them to think about
20 happened. 20 some story that they heard somewhere.
21 THE COURT: I understand. So we need to talk 21 1_have a request that no counsel do that ever
22 to— and find out what he missed. 22 again.
23 I mean, you were talking about Alice Blount. 23 And_then Ms. Brown said., "As we've all used
24 If he heard the start of Alice Blount, I think you 24 baby powder -- or many of you used baby:powder in the
25 could repeat that part. 25 past." Once again that's injecting in the Golden Rule,
3006 3008
1 MR. DUBIN: Well, not if he missed other parts, 1 a violation of the Golden Rule.
2 (Reporter clarification.) 2 I'm not asking for_any relief, other than don't
3 MR. DUBIN: Not if he missed other parts. 3 do that again.
4 Saying, "Did you hear any of Alice Blount” doesn't 4 THE COURT: A1l right. That seems right to me.
5 matter if he was missing for ten minutes earlier. 5 Sort of the opposite, the converse of reptile tactics.
6 MR. SATTERLEY: We can find that out. [ MR. SATTERLEY: Exactly.
7 THE COURT: We have to ask him. 7 MS. BROWN: I don't think that's correct,
8 MR. SATTERLEY: We can find that out. 8 Judge. I didn't say, "We've all used baby powder" --
9 THE COURT: We have to ask him. 9 (Reporter clarification.)
10 MR. DUBIN: I know that, Your Honor. Just the |10 MS. BROWN: I don't think that's correct,
11 way the question was phrased, "Did you hear the 11 Judge. I didn't say, "We've -all uséd baby powder." I
12 beginning of "AVfce Blount?" I understandathat that--- |12 referred.to what jurors had told us in_jury selection.
13 there has to be more inquiry than that.;.tf 13 THE_COURT: Right,
14 THE COURT: Okay. 14 MS. BROWN: Who are familiar with the product.
15 MR. BOSL: I mean, Your Honor, I think there 15 MR. SATTERLEY: And we've repeatedly told them
16 has to be a certain element of grace here. If every 16 not -- to put that -. everything to the side. And then
) 17 time a juror falls off, and it takes us a minute or two 17 counsel is now reminding them of what we asked them to
18 to notice that, we're going to immediately excuse the 18 put to the side.
19  juror rather than try to cure the error -- 19 "~ I'm not complaining in the sense that I'm
20 THE COURT: I'm not -- I agree with that, but 20 asking for a mistrial or_anything like that. All I'm
21 we have to talk to the juror. And I'm not going to 21 saying is I request the Court to instruct all counsel.
22 make a decision without knowing what he missed. That's |22 not to do the reverse Golden Rule -- do the Golden Rule
23 kind of a fact that we're dealing with here. 23 and not to tell people, "We've all heard stories about
24 MR. SATTERLEY: Your Honor, so I think after 24 Dblah, blah, blah." because I don't know what -- I can't
25 the break we should try to see 1'f_ is back |25 cross-examine anybody about what stories they've heard,
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1 MR. DUBIN: I don't even know what exactly he 1 otherwise now? No.
2 said that he's objecting to. I guess, I can look back. | 2 THE CLERK: No.
3 But I'm not going to say the words, "We've all heard 3 THE COURT: Well, we'll deal with that when we
4 stories, blah, blah, blah,” I'11 tell you that. 4 come back at 12:20.
5 THE COURT: A1 right. Luckily, I don't have ' 5 Let's take a break till 12:20. please.
6 to rule. We should confine ourselves to the evidence 4] (Recess taken.)
7 and, you know, logical consideration of the evidence 7 1/
8 that's going to be in the trial. 8 1/
9 MS. WHITE: When we -- Your Honor, if we're 9 1
10 going to question — did_ also 10
11 report that she had trouble hearing? I think we should | 11
12  ask her as well. 12
13 THE COURT: She did. 13
14 MR. SATTERLEY: Thank you, Your Honor. Should 14
15 we take our break so -- 15
16 THE COURT: A1l right. Let's take a break. 16
17 MR. DUBIN: I guess my question, Your Honor, if [17
18 we're not going to do it in the breakout, let's assume |18
19 he says something 1ike, oh, I guess -- and we'll just 19
20 deal with it later? We're not going to do anything 20
21 about it right now, I guess, or -- 21
22 THE COURT: A1l right. Let's do a breakout at 22
23 12:20. 23
24 MR. DUBIN: I'm willing to just continue. I 24
25 just don't want to, 1ike -- you know, whatever you want | 25
3010 3012
1 me to do. 1 (Afternoon Session)
2 THE COURT: I think that what we should do 2 (The following proceedings were held in the
3 is to -- the question is whether we have to stop for 3 virtual breakout room with counsel outside the presence
4 the day because somebody doesn't have a good 4 of the jury.)
5 connection. So I think we've got to do it at 12:20, 5 THE COURT: We can go on the record.
6 and let's talk to them briefly and see what the 6 I know Mr. Hugo had something he wanted to say.
7 situation is, and if there's something that can be done| 7 Did you want to put something on the record,
8 immediately to remedy the situation, do it, and if not, | 8 Mr. Hugo, before we have_ come in and find
9 we just have to deal with it at the end of the day. 9 out what the situation is?
10 MR. DUBIN: Okay. 10 MR. HUGO: We can do that and then discuss it.
11 THE COURT: I hope we don't lose two jurors. 11 THE COURT: Okay. So if || is here
12 THE CLERK: Your Honor, I am also trying -- 12 let's have hini:come 1n
13 MR. DUBIN: Let me point out a problem. If CVN {13 MR. SATTERLEY: Mr. Hugo, could you put a D
14 s recording and we're asking jurors in open court, 14 beside your name.
15 -they will -- they may be in speaker view. 15 THE CLERK: Just a minute, Your Honor.
16 THE COURT: A1l right. Good point. 116 THE COURT: Thank you.
17 Ms. Mendola wanted to tell me something. 117 (Juror No. 5 enters virtual breakout room.)
18 So go ahead, p]éase. . 18 THE CLERK: He's in, Your Honor.
19 THE CLERK: I'm in the process of trying to get |19 THE COURT: A1l right. _ welcome.
20 a hold of —. and I'm not able to get ahold |20 JUROR NO. 5: Hi.
21 of him by phone anymore. 21 THE COURT: I just want to talk to you briefly
22 THE COURT: Is he here on the -- 22 and-see what happened and how much you missed because,
23 THE CLERK: No. I'm trying to get ahold of him |23 obviously, a juror has to hear basically the whole
24 on his -- 24  trial.
25 THE COURT: No. I understand. Is he present 25 Do you think your problem is remedied? Do you
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1 think it's going to be ongoing, or do you have any

2 idea?

3 JUROR NO. 5: I believe it's remedied, but I

4 can't be a hundred percent sure.

5 THE COURT: Okay. Now, you were -- Mr. Dubin
6 was making his opening statement. When you cut out, do
7 you remember what he was talking about?

8 JUROR NO. 5: Not exactly. It a1l kind of

9 blends.
10 THE COURT: Did you hear about Ms..Blount and
11 her studies of talc?
12 JURCR NO. 5: I believe so, yeah.

13 THE COURT: Okay. Do you have some idea what
14 time it was? You don’'t know how much longer we went.
15 We stopped as soon as we noticed you were missing.

16 you have any idea what time it was when you lost

17 contact?

18 JUROR NO, 5: It was -- I don't know what time
19 exactly. About 12:05, 12:06.
20 THE COURT: Okay. So, thank you.
21 I'm going to ask, Ms. Mendola, that you return
22 _ to the main room, and I think we need to
23 ta o I

24 THE CLERK: — at the end of your
25 screen, if you could go ahead and say leave room.

BREBREBREERBEREEBEBRIER 0o~ is 0 o 1=
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MS. WHITE: I can just represent to the Court

that at 12:02, Ms. Ko and I messaged saying where is

Mr. -- Juror Number 5. So it was at least 12:02. I'm

just putting that on the record.
THE_COURT : '
transcript here for a second.
THE REPORTER: Your Honor, can we go off the
record while I can tell you the time.
(0ff the record.)

I'm qoing to_just look at the

MS. WHITE: Is there any process, Your Honor,
that would alert Mr. Green when someone leaves the
meeting?

THE COURT: He's looking at the screen, and he

noticed he wasn't there., He didn't see him go poof and

disappear, but he noticed he wasn't there. and that's

when he intervened. It seems to me it was at about the

point that Mr. Green noticed pretty much right away.
MR. DUBIN:

I quess 1 at least would like to

know, 1ike, how long the juror feels like he was off,

right.

THE COURT:

he reconnected at some point during the break.

1 don't really understand, because

SoI'm

not sure what that would tell us.
MR. DUBIN:

What do you mean -- we need to

know -- I mean, did he hear me talking about the -- you

3014

(Juror No. 5 exits virtual breakout room.)

MR. DUBIN: Your Honor, do you know what time
we stopped at the break?

THE COURT: 1 do.

MR. DUBIN: Was it 12:047?

THE COURT: It was pretty much around then.

MR. DUBIN: Right. So I guess I just don't
understand the timeline.

THE COURT: I don't see how to pin it down any

better. He knew you were talking about Dr. Blount.

That was at the very end.

MR. DUBIN: I quess the question:would have
L
been, “How long were you down?" Which you didn't -- we

didn't know.

MR. SATTERLEY: He cou]dn't'po§sib1v know o6n

the -- I think what he was doing was looking at his

phone to see what he -- tried to call _or somebody tried

to call him or something.

‘sense, because if he got cut off at 12:04, it was a

minute or less.

MR. DUBIN: But I guess it would have been a

He said 12:05, which makes

natural question, I think, to say, "About how long were

3016

know, the Boundy study? Did he hear me talking

about -- T can't know, and I cannot be confident at

this point what that juror heard or did not hear,

particularly when we're relying on a time estimate from

him of 12:04, which seems to be wrong, even based on

what we observed at 12:02.

So I literally can't be confident of what that

juror did or did not_hear me say.

be -- you know me.

feel 1ike I've raised every single issue about this. I

I'm not trying to

I'm not trying to be a pain, I

am concerned whether the juror missed something, and I

don't know what it is.

He should be excused on that circumstance.

THE COURT: A1l right.

for_something that's not qoing to be helpful.

I think you're asking

Do you want me to ask him more about what you

said? Do you want to start Dr. Blount over again?

What do you want_to do?

At noon, you had already basically gone through

Dr. Blount, because I was paying attention. and I

wanted to stop at noon.
substantially through Dr. Blount, and then shortly

So by noon, you were

you down?" So if he could say, "I was down for a

minute, " "I was down for five minutes."”

BRRBRRRRBERERBERERBREIR 0w~ o0 i1s i =

to know how long he was down for.

I just wanted

BREREREBREREERERER v~ 0Iswn -

after noon, you moved on to the other study.
MR. DUBIN:

Is it clear that that's when he

disconnected? I mean, all we know is he's qone at
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12:02. When was_the last time anybody saw him?
THE COURT: A1l right.
MR. BOSL: Your Honor K I did see him somewhere

through, probabl

not as carefully as Mr. Green, but carefully enough.

in the 11:50s. I've been scrollin

During the 11:50s. I had seen all jurors there. I

counted them.
And he_did tell you that he heard the start of,

at least, Dr. Blount, and so we know that he couldn't

have missed more than a few minutes.

THE COURT:

So_I'm going to explain to the jury

what happened, and why don't vou start with Dr. Blount
I don't

again. He said he heard about Dr. Blount.

have any other solution. That's overinclusive.

MR. DUBIN:

Your Honor, I don't -- we are

making -- we will be making a motion about this. I

understand Your Honor is trying to keep going under a

difficult circumstance. I think we've passed the pale.

We'll make a motion about it.

But I understand what Your Honor is telling me

o do, and 1'11 go back and try to remember what I

said, But I think you should not have a juror on this

jury panel who has had a different experience, seen

different evidence -- or different arqument than the

other jurors.

3019
Your Honor, for counsel to cross-examine a juror about

what he heard or what he didn't hear.

THE COURT: Let's have him -- let's have --

MR. DUBIN: Okay. I'11 do whatever you want.

THE COURT: Let's do our best.

MR. DUBIN: I will do my best.

MR. HUGO: Two points. I have my hand up.
Call on nme.

THE COURT: Mr. Hugo, go ahead.

MR. HUGD: Thank you.

One, did we find out what _ situation
is?

THE COURT: We haven't. I'm thinking we should

do that at the end at this point. We're not going to

get her a hotspot in ten minutes.

MR. HUGO: Well, we don't know what she's
missed or not.

THE COURT: I will ask her -- 1'11 ask her at
the end of the day.

MR. HUGO: A1 right. And I'11 remind,

respectfully, the Court it's CACI Number 100 that
states, "It is important that all jurors see and hear
the same evidence at the same time."

THE COURT: A1l right.

MR. HUGO: So it appears that that is not being

BRIBRRERBEBEREBEEERER e~ o s 1 1 -
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MR. SATTERLEY: Your Honor, Mr. Dubin has

realtime.

If he needs to.Ahe can_simply read what he

already said. 1 mean, that's the solution if he thinks

3020
followed in this case.
MR. SATTERLEY:

Well, good thing that Your

Honor already told them opening statements is not

that the juror needs to hear the exact words he used

again. He's got the slides. He's showing the slides.

So, there's no -- there's no reason why he can't say

that again.
I think, obviously, it's prejudicial because

he's going to say the same thing twice to the other

jurors.

solution under the circumstances.

But I think that's the most reasonable

MR. DUBIN: Can I ask; during the course of

this, for him_to shake his head whether he heard

something or_not, and I'1] move on?
THE COURT:

Do_you want me to talk to him some -

more, and I'11 ask him what _he heard?

MR. DUBIN: I'm nét doing_this in front of the
I1'11 ask,

this: did you hear that, do you have connectivity

jury in my opening_statement, "Did you hear

problems, did you hear when I told you that the

government found" -- I'11 do my best but --

THE COURT: A1l right. The problem is,_ we
don't want him .to be on_camera.

MR. DUBIN: Okay.

MR, BOSL:

I don't think it's appropriate,

BRERRERB,REBGEGREBRERB0®MNI® v Ia wm =

evidence. So_that doesn't apply. But this can be

remedied as we proposed already.

MS. WHITE: Your Honor --

MR. DUBIN: Okay. Well, I quess we should get
going. If we need to, we can arque that later, I
suppose, but --

{Reporter clarification.)

MR. DUBIN: I was just saying let's get going.

MS. WHiFE: The retailers justuwould like to

make a record. Can we just make a re;dré'so that we
have it -- )

THE COURT: Yes. -

MS. WHITE:

keeping this juror? We believe that.the law in

-- that we join in_the objection to

California requires that all jurors hear and observe

all the proceedings from equal vantage points. We have

no evidence that that has happened. We believe it has

not happened based_on what the jurors have told us. and

we would ask that the juror be excused.

THE COURT: Okay.
MR. _HUGO: O0'Reilly joins,
MR. DUBIN: Obviously, we join.
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1 THE COURT: At this point -- that this point, 1 right now.
2 that is denied. 2 THE COURT: Okay.
3 So let's go back into the -- into the room. 3 MR. SATTERLEY: Does it not -- with the
4 TI'm going to explain to the jurors what the situation 4 screen-sharing, I can't see. Is it possible,
5 is. 5 Mr. Dubin?
6 MR. DUBIN: Okay. 6 THE COURT: Yeah, we are looking right now.
7 MR. HUGO: And then are we going to break early | 7 MR. SATTERLEY: Okay.
8 to get JNEENN ™ 8 THE COURT:  I'11 wait ti1) | is here
9 THE COURT: Well, let's break at 1:30 and then 9 before we start.
10 talk to _ 10 MR. HUGO: I don't see Number 9 either,
11 MR. DUBIN: Okay. 11 THE COURT: Right. I think he's not here,
12 MR. SATTERLEY: And, Your Honor, if we need to |12 but --
13 get the -- originally, we talked about getting hotspots | 13 THE CLERK: That is correct, Your Honor -- we
14 and Chromebooks for everybody, and if -- 14  do not --
15 THE COURT: 1I'm going to ask -- I'm going to 15 THE COURT: Okay. We're going to have to wait.
16 ask that people let us know right now. 16 (Reporter clarification.)
17 THE CLERK: Okay. Your Honor, I'm going to go |17 THE COURT: She said, "We don't see Juror
18 ahead and open up the breakout -- 18 No. 9.
19 THE COURT: Please. 19 THE CLERK: Let me try to make a phone call to
20 THE CLERK: -- breakout room. 20 him. Just a minute.
21 THE COURT: Thank you. 21 THE COURT: Okay.
22 THE CLERK: Everyone else, go ahead and close. |22 Okay. _ is rebooting and will be
23 (The following proceedings were held in the 23 with us in a minute,
24 virtual main room in the presence of the jury.) 24 THE CLERK: Your Honor, he's back on.
25 THE COURT: A1l right. A1l right. Ladies and |25 THE COURT: Okay. Great.

3022 3024
1 gentlemen, we had a little problem, that _ 1 — welcome back.
2 got disconnected. ' 2 Okay. So I'm going to ask Mr. Dubin to resume
3 Is he here? 3 his opening statement.
4 _| are you here? 4 And at the end of this morning’s session, I'm
5 JUROR NO. 5: Yes. 5 going to ask if anybody believes that they need either
6 THE CLERK: Yes, he is, Your Honor. 6 a Chromebook or a hotspot in order to be sure they can
7 THE COURT: Okay. So you got disconnected. 7 participate, because everybody has to hear the whole
8 And so what we're going to do right now is ask 8 trial. So this is a problem.
9 Mr. Dubin to go back a little bit and repeat some of 9 But, Mr. Dubin, if you could resume your
10 what he said before about Dr. Blount. 10 opening statement.
11 And then at-the end of the day, I'm going to 11 MR. DUBIN: I will.
12 . ask if any ofi%"tx"heéd a-hotspot or a»y;gl;r:ointebook_ in 12 " So as His Honor indicated, because of some
13 order to participate in the trial. I aséﬁhﬁie that 13 connectivity issues, I'm going to start my entire
14 everybody had adequate connectivity. ‘ 14 opening statement over agai'n. No. Just kidding. But
15 I beh‘eve_ may have an issue, but 15 I am going to have to recap for -a second a littie bit, '
16 let's deal with that at the end of the day. Actually, |16 okay, and see if I can get some basic messages of
17 let's go ti11 1:25, and then we'11 ask CVYN to stop 17  what -- what [ was talking about. '
18 recording, and we'll deal with that issue. 18 The first thing that I think -- you know,

119 So I apologize. Hopefully, everybo'dy can stay |19 hopefully, éverybody heard a bit about what we think

20 connected here for the next hour or so. 20 the plaintiffs' experts are doing here to sort of
21 Mr. Dubin. 21 create an impression of asbestos when it's not there,
22 MS. KO: Your Hongr, I hate to interrupt, but 1 |22 but, you know, the mere fact that you see “"asbestos” in
23 don't see Juror Number 9. 23 a document doesn't mean it was a valid finding. It
24 THE COURT: Okay. — 24 doesn't mean that there was asbestos there. So I have
25 THE CLERK: Your Honor, Mr. Green is checking 25 been trying to talk a 1ittle bit about what plaintiffs’
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1 and relied upon. And so starting as early as 1 THE COURT: A1l right. Thank you. See you.
2 potentially tomorrow and Nonday with Dr. Horn, we need 2 Have a good evening.
3 to know whether or not Your Honor is going to keep out 3 MR. SATTERLEY: Bye bye, now.
4 publish medical literature that's been published in 4 THE COURT: Bye.
5 peer-reviewed journals. 5
6 THE COURT: A1l right. So we're talking about 6 (Whereupon, the proceedings
7 Moline and Kradin? 7 were concluded at 1:46 p.m.)
8 MR. SATTERLEY: Yes, Your Honor. 8
9 THE COURT: The point there was that they claim | 9
10 confidentiality over the identity of the subjects and 10
11 couldn't be -- 11
12 MR. SATTERLEY: Right. It would be a violation |12
13 of HIPAA for them to -- 13
14 MR. HUGO: No, it wouldn't. 14
15 MR. SATTERLEY: -- to give the names and 15
16 everything. 16
17 MR. BOSL: Can I suggest? There's been 17
18 additional briefing on this. And 1 would suggest it 18
19 would be important that the Court read that before we 19
20 have prolonged argument. 20
21 THE COURT: I will find it. I will find it. 21
22 Could somebody just let me know the titles of 22
23 the briefs that have been filed since the binders were |23
24  assembled so that I can make sure I've read -- if it's |24
25 more than one, I can be sure I've read them all. 25
3074
1 MR. BOSL: I don't have that at my fingertips, 3076
2 but we will get something and send over. 1 STATE OF CALIFORNIA
3 THE COURT: I don't need it immediately, but at 2 ) ss.
4 some point. 3 COUNTY OF ALAMEDA )
5 MR. HUGO: I'm sure Mr. Bosl and I are going to : I EARLY K. LANGLEY, do hereby cortify:
6 join on this one. I have to eat something before I . G That foregoing proceedings were held in the
7 fall down, even though I'm sitting in my chair. 7 above-entitled action at the time via Zoom and via Zoom
8 THE COURT: What's the matter with you people? 8 audio at the place thersin specified;
9 HR. HUGO: Hopkins and Blount, I don't need to s That said proceedings were taken before me via
10 deal with tomorrow. Bina and Alex can handle. I have 10 Zoom and via Zoom audio at said time, and wes taken
11 down in shorthand by me, a Certified Shorthand Reporter
11 a flight that I need to take to Portland for a hearing 12 of the State of Celtfornia, and wes thereafter
12 on Friday tomorrow. So that's not going to work. I've 13 transcritdi into typEriting, and thaﬁ’{ﬁérjpregoing .
13 got to eat something. I'm really serious. 14 transcript constitutes a full, true and orret report
14 THE COURT: That's fine. I'm just suggesting 15 of said proceedings that took place;
15 that if you're going to fly, you should use their 16 IN WITNESS WHEREOF, I have hereunder subscribed. my °
16 connectivity and be the first person to argue a motion 77 hand on October 28, 2020.
17 from an airplane. But if you don't want to do that, ::
18 that's okay. 20
19 A1) right. Tomorrow at 9:00 -- let's come in n
20 at quarter of 9:00 so -- % EARLY K. LANGLEY, CSR No. 3537
21 MR. SATTERLEY: So, for Ms. Clancy's benefit, B . State of Lalifornia
22 because Ms. Clancy was involved in all motion issues, i: i
23 3:00 to 4:30 tomorrow? i
24 THE COURT: Yes. I have a meeting at 4:30.
25 MR. SATTERLEY: Yes, Your Honor.

Thank you.
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1 A. No. 1 this hypothetical question.
2 Q. And why is that? 2 So overruled.
3 A. Well, there is no evidence for it, the cases 3 MR. BOSL: That's correct.
4 that arise without asbestosis, without pleural plagues. | 4 BY MR. BOSL:
5 And in any case, they are different conditions. The 5 Q. First of all, Dr. Smith, in your opinion, does
6 asbestosis is in the lungs, and the pleura is the 6 that exposure that I've described from 1966 to 1982 --
7 lining of the lung. 7 did that exposure -- was that a substantial factor in
8 And if asbestos fibers get to the peritoneum 8 increasing Mr. Reyes's risk of developing mesothelioma?
9 doesn't mean to say they have to have caused one of 9 A. Yes. My understanding is that the talcum 4
10 those lung conditions in order to cause disease inside |10 powder did contain asbestos, or some of it. And others
11 the abdomen, 11 will testify about that. But that's my understanding,
12 Q. Now, Doctor, I'm going to shift gears a little 12 based upon reading and the literature. I'm not expert
13 bit and ask you some additional guestions as it relates [13 on it, but nevertheless, my opinions are based on that
14 to Mr. Reyes particularly. 14  understanding.
15 I want you to assume that Mr. Reyes was born in |15 So that would mean that he would have inhaled
16 1966 and that his mother used Johnson's Baby Powder on |16 intermittently asbestos from his birth, '66, and I
17 him for diapering and to absorb moisture when he was an [17 think you said up to 19 --
18 infant. 18 Q. I'm taking little pieces.
19 Once he was out of diapers, his mother and 19 MR. HUGO: Excuse me. I have an objection now.
20 nanny continued to apply Johnscn's Baby Powder to him 20 It seems 1ike the witness is reading something.
21 as a boy one or more times a day. 21 He looked down. Does he have notes or something in
22 And when he began to bgthe himself, he 22 front of him? He's looking_again.
23 continued to use Johnson's Baby Powder multiple times a |23 THE WITNESS: I was sent this hypothetical,
24 day, often more than once a day after showering and 24  Your Honor, to check it out.
25 whenever it was humid. 25 MR. HUGO: He's not supposed to have anything
3211 3213
1 During this time from 1966 until he moved to in front of him. He's shouldn't be reading anything
2 the U.S. in 1982, 1 want you to assume that the talc whatsoever.
3 was sourced from South Korea and contained asbestos. MR. BOSL: I disagree, Your Honor. I'm sorry.
4 Let me pause there. ) An expert is allowed to have his file in front of him
5 First of all, is that information that I'm in order to review, Your Honor.
6 asking you in this hypothetical consistent with the MR. HUGO: He's not allowed to look at anything
7 information that you've reviewed in preparing to without permission of the Court. Anything at all.
8 testify in this case? THE COURT: I think the protocol was to not
9 A. Yes, it is. have any documents. So why don't we proceed that way
10 In your opinion, was that -- for_the next six minutes, and then we can deal with it.
11 MR. BOSL: I'm sorry. ‘ MS. BROWN: Your Honor, if I could, I would
12 MS. BROWN: Your Honor, I have an objection to like to establish -- was it Mr. Bosl who provided the

N NN NN = = |_a |-a l_; l_; rg
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that line of questioning based on lack of foundation.

MR. BOSL: I disagree, Your Honor.
MS. BROWN: Your Honor, he hasn't established
that this witness has reviewed any of. that information.
MR. BOSL: Actually, I did, Your Honor, in
qualifications.
' MS. BROWN: Your Honor, he just asked him about

talc from Korea.
THE COURT:
don't you ask the

So I have to assume -- well, why.

witness if he's aware of these facts

or -- or, actually, I'm assuming that, in qood faith,

this is going to be evidence in the case and,

therefore, it's appropriate for the witness to answer

BREBRNRREREBEEREEREERREIRR ©iwii~io» m s win =

document that Dr. Smith has, and if so, could we please

mark it as a court exhibit, and could it be provided to

all counsel, please. - -

THE COURT: Let's deal with that after the jury
has been excused.
MR. HUGO: But we don't know what he's looking

at. This has not been shown to counsel.
THE COURT:

not look at it and just follow Mr. Bosl's guestion at

I'm asking you to turn it over and

" this point.

THE_WITNESS:
MS. BROWN:

Sure.

And, Your Honor, I understand we

want to move along and we'll deal with this in a little
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3214 3216
1 bit, but I just want to put my reguest on the record. 1 To be clear, Doctor, I was asking about that
2 If there are other documents, I'd have the same request | 2 period from 1966 to 1982. Were the exposures that
3 as it relstes to those, please. 3 Mr. Reyes had, based on the hypothetical I gave you, a
4 MS. KO: We join in that request. Your Honor. 4 substantial factor -in increasing his risk of developing
5 THE COURT: A1) right. So actually, we have a 5 mesothelioma?
6 hard cutoff at 1:30, so we'll take this up at 3:00 6 A. Yes. My understanding is that he did inhale
7 outside the presence of the jury. 7 asbestos, and it did cause his mesothelioma, and all
8 MS. BROWN: Thank you, Your Honor. 8 parts of the dose that increased the risk and caused
9 THE COURT: Mr. Bosl. 9 the cancer are, in my opinion, substantial factors.
10 MR. BOSL: Thank you. 10 Q. Now, moving forward, Dr. Smith, in 1982, he
11 BY MR. BOSL: 11 moved to the United States. I want you to assume that
12 Q. Dr. Smith, just so that we're clear, what I 12 he moved to the United States and continued to use
13 sent you is the question I'm_asking you right now, this |13 Johnson's Baby Powder at least twice a day for his
14 hypothetical; is that correct? 14 entire adult life up until approximately 2018,
15 A, Yes, 15 I want you to assume that every time he used
16 Q. And you gave a deposition in this case, didn't [16 Johnson's Baby Powder, he could see dust in the air.
17  you? 17 And I want you to also assume that his other
18 A. Yes, I did. 18 family members regularly used Johnson's Baby Powder in
19 Q. And the defense counsel in this case were able [19 his presence while he was growing up, and that when he
20 to ask you guestions about what you had reviewed as it [20 married his wife, Gemma Reyes, in 1997, she used
21 relates to Mr. Reyes's exposure and what your opinions |21 Johnson's Baby Powder in his presence each day until
22 were as it related to that; correct? 22 around 2018.
23 A. Yes. 23 I want you to assume that from 1982 until 2004,
24 MR. HUGD: I object to this. He's implying 24 the talc was sourced from Vermont, and that from 2004
25 that this hypothetical was senf to Dr. Smith prior to 25 until approximately 2018, the talc was sourced from
_ 3215 3217
1 his_deposition. We don't have that -- we don't have 1 China.
2 that information because we doﬁ't see it. 2 Do you have an opinion as to whether the
3 MR. BOSL: Your Honor.:these speaking 3 exposures that he had from both the -- from the baby
4 objections are completely inappropriate. 4 powder during tho;e years sourced both from Vermont and
5 MR. HUGD: I'd like Mr, Bosl to establish when 5 China were a substantial factor in increasing his risk
6 this document was sent to the witness. Apparently, it 6 of developing mesothelioma?
7 was today. 7 A. Yes. If they contained asbestos, they would
8 THE COURT: I don't think he's implying 8 all add to the dose that increased the risk and caused
9 anything. He's asking self-contained questions and 9 the cancer and, therefore, are substantial factors.
10 answers. 10 Q. Now, Doctor, I want you to also assume that
1 So overruled. 11 starting in the early 1980s, Mr. Reyes worked on cars
12 Please proceed. 12 as a hobby and performed multiple brake rep]acementé.
13 MR. BOSL: Thank you. 13 over the following years, and that many of thosé;brakps
14 BY MR. BOSL: 14 contained asbestos.
15 Q. Dr. Smith, did you have an opportunity in that |15 Assume that he would remove the dust of the old
16 deposition to explain your opinions as to the exposures |16 brakes using a dry rég or brush, and that sometimes
17 that Mr. Reyes had based on your review of depositions, |17 when he installed and replaced drum brake shoes.'he
18 Dr. Horn's report, and interrogatory answers? 18 would sand the surface of the shoe.
19 A. Yes. ' 19 Given those assumptidns. do you have an opinion
20 Q. Is anything that I'm saying in this 20 as to the cause of Mr. Reyes's mesothelioma? I'm
21 hypothetical in any way different from what you had 21 sorry. Let me strike that.
22 reviewed and the opinions you expressed in your 22 Do you have an opinion as to whether the
23 deposition? ' 23  exposure from the asbestos-containing brakes were a
24 A. No, 24 substantial factor in increasing his risk of developing
25 Q. Thank you. 25 mesothelioma?




®

Page 3222 to 3225 of 3293

.

38 of 55 sheets

3222 3224
1 then look at those with no known exposure to asbestos 1 THE WITNESS: I will be here.
2 in the studies, then you tend to find increased risks, 2 THE COURT: A1l right. You're ordered back. I
3 around fourfold, fivefold, in mechanics who work on 3 will see you then,
4 brakes, which is exactly what you would expect. By the | 4 A1l right. Mr. Shetty, yes?
5 way, the comparison with the géneral population of 80 5 JUROR NO. 3: We turn in notes at the end of
6 to 890 percent of mesotheliomas in the general 6 the court case; right? Not --
7 population are caused by asbestos, then a group that 7 THE COURT: Yes. Notes -- normally here, we
8 bhas a rate similar to that is going to have around 8 keep them in the jury box and you go home without them,
9 about a fourfold, fivefold increased risk. So that's 9 but you are home, so that's the way it will be.
10 the way it turns out. 10 A1l right. See you Monday morning. Have a
1" THE COURT: TIt's 1:30. And so I just wanted to [11 good weekend. Thank you very much. Bye-bye.
12 mention to the jury, we do have CVN recording the 12 And counsel, T will see you back at 3:00
13 speakers, and when you speak and ask a question, they 13 because Ms. Langley needs to leave now.
14 may inadvertently get you on the tape. And they've 14 MS. BROWN: Thanks, Your Honor.
15 agreed to blur out anybody, should that happen. 15 (Break taken.)
16 But I think the best thing to do is to submit 16 (The following proceedings were reported by
17 questions through the chat to Mr. Green who will pass 17 Kimberly R. Hendershott, CSR #12552:)
18 them on to me, or right at the very end, if someone has | 18 THE COURT: Why don't we go on the record and
19 a question, raise your hand, and I'11 ask them to stop |19 identify everyone for Ms. Hendershott.
20 recording. 20 MR. SATTERLEY: Good afternoon, Your Honor.
21 So I think we're okay. 21  Joe Satterley for the plaintiffs.
22 Ladies and gentlemen, that is the end of the 22 MS. CLANCY: Good afternoon, Your Honor.
23 week. Thank you very much for paying attention. I'm 23 Denyse Clancy for the plaintiffs. Justin Bosl is also
24 happy that we got to the evidence, and there will be 24 here, but he's on mute.
25 more next week. 25 THE COURT: Okay. So Johnson & Johnson.
3223 3225
1 And remember over this three days, don't do any 1 MS. BROWN: Yes. Hi, Your Honor. All1i Brown,
2 research; don't talk to anybody about the case; don't 2 Morton Dubin, Kevin Hynes, and Geoff Wyatt for Johnson
3 reach any conclusions. You've heard just part of one 3 & Johnson.
4  witness. 4 MR. RISING: Good afternoon, Your Honor, Kevin
5 So I will see you at 9:00 on Monday morning. 5 Rising for Safeway, Longs, and Lucky.
6 So let me ask CVN to stop recording. 6 MS. KO: Good afternoon, Your Honor. Sandra Ko
7 And I see Mr. Hitchcock has a question. 7 on behalf of Longs, Safeway, and Lucky.
8 A1l right. They've stopped. 8 MS. WHITE: Good afternocon, Your Honor.
9 Yes, sir. You're on mute, though. 9 Meredith White on behalf of Lucky's, Longs, and
10 JUROR NO. 5: Wil) we have any chance to speak |10 Safeway.
11 directly to the witnesses, or will we only be able to 11 MR. HUGO: Edward Hugo and Bina Ghanaat for
12 hear the questions asked:by-the plaintiffs and thesr . 12 0'Reilly.
13 defendants? . 13 THE COURT: Okay. I guess that's it.
14 THE COURT: If you have a question, please 14 So left over from this mornipg, it is true that
15 submit it in writing. And my usual procedure is I then 15 if witnesses are going to have documents, they need to
16 pass it on to the attorneys, and.then they know what 16 be exchanged -- the protocol says 48 hours in advance.
17 the jury is interested in, and they can ask that 17 That may be a little difficult with regard to experts’
18 -questioa. If somehow that doesn't work out, I may ask |18 files or last-minute things.
19 the question, 19 But attorneys ought to have them. And.
20 JUROR NO. 5: Thank you, Your Honor. 20 ideally, I suppose -- I mean, lay witnesses, there's no
21 THE COURT: But that's the procedure. 21 reason for them to have any documents, I would think.
22 MR. HUGO: Judge, will you order Dr. Smith back |22 Experts, whatever they have, ought to be exchanged.
23 Monday morning at 9:00 a.m., please. 23 I'm trying to remember. In terms of files, you
24 THE COURT: Is that the plan, Mr. Bos1? 24 have to -- in California state court, you have to turn
25 MR. BOSL: I believe that's the plan, yes. 25 over documents on which an expert relied in discovery?
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MR. BOSL: Sure. And he did produce his files
in deposition.

THE COURT: All right.

MR. SATTERLEY: Or at least a list of reliance
materials.

MS. BROWN: I actually don't have reliance
materials. Can you resend me that?

MR. BOSL:
is no requirement that you list out all of the articles

that you rely on and produce them prior to.
MS. BROWN: Mr. Satterley just said that he

I don't know what you mean. There

produced the 1ist of materials.
MR. BOSL:

No. He was saying in general. He

wasn't referring to Dr. Smith specifically.
MR. SATTERLEY:
THE COURT:

That's correct.

Let me try to reframe this. If

there is -- if there are documents that an expert has

often referred to as their file on which they relied in

S KO I IN ) o s e IN =
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1 E-mailed
They said he

advance, that we'll exchange documents.

Mr. Satterley and Mr. Bosl asking for it.

would have nothing; no PowerPoint, nothing. It turns
out he does.
Mr. Bosl is right. That's their prerogative.

That's fine. But fair is fair, and that needs to be

produced to us so we can ask questions about it.
THE COURT: So what I think is that any

documents that he had in front of him -- so am I

mistaken? I believe he was testifying in front of the

Kazan offices.
MR. BOSL:
THE COURT:

No, he was at his _home.

A1l right.

His home looks a lot

like your offices.

Any document that he had in front of him ought

to be turned over. And all witnesses should be -- I

coming to an opinion.

So that would be, for example, his notes of Mr.

Reyes' medical situation, probably not all the articles
he's read over 40 years,

right. Those are exchanged in

expert discovery, I believe, and a report, if there is

BRBRNEBRBERBRER I

mean, you -- I assume you've been served with the
procedures.

MR. BOSL: Yes.

THE COURT: All right. 1 mean you have them,

because I was looking -- I don't think I E-mailed them

out, but they were filed, and I think the clerk sent

them out.

BREBRREREBEEREBEERBREIR v~ v s 1w i -

one. So that should have been_exchanged. So_all witnesses ought to be informed of that,

MR. BOSL: That occurred in this case. and in this case, since he had something in front of
3227 3229

THE COURT: Okay. 1 him, it should be shared with counsel. I don't think
MS. BROWN: And, Your Honor, could we just get 2 you need to share all your communications with the

the communication from Mr. Bosl to the witness 3 witness.

attaching_whatever correspondence he had in front of 4 MR. BOSL: So to be --

him today, please. 5 MS. SUMNER: I agree, Your Honor --
MR. B0SL: I'm not qoing_to agree that we go 6 THE COURT: Not privileged, but I don't know

into open-ended discovery, and they would certainly be 7 that they're discoverable.

entitled to cross-examine Dr. Smith. There's 8 MR, BOSL: So I want to -- I want to be clear

nothing -- first of all, I didn't anticipate that 9 about one thing, Your Honor. The order about exchange

Dr. Smith would have anything in front of him during 10 48 hours before testimony refers to exhibits and

his testimony. 11 demonstratives being used. Information between counsel
But there is nothing wrong with discussing or 12 and experts, I agree it's wot privileged, and_thev:can

communicating_in this case the hypothetical that I'm

going to ask him.

And that's not part of -- there's no

need or right for defendants to start engaging in

discovery now about that sort of a thing. They can

cross-examine him.

MS. BROWN: I completely disag}ee, Your Honor.

Mr. Bosl is 100 percent right. There is nothing wrong

with it. But if you're going_to do it, you have to

hand it over, because that's fair.

And this witness sat on the stand today and

read from correspondence and questions that Mr. Bosi

has provided to him that were not provided to us.

We have an agreement with counsel 48 hours in

BRREBERRERRBRRIEIREBI

ask about it, they can cross about it. L

But the 48-hour order --

THE COURT: You're right.

MR. BOSL: -- as I always understood it. is not
something like this. It's exhibits and demonstratives.

THE COURT: So you're right, I just -- I read

it guickly while he was testifying. Witnesses may not

have any notes or documents with them at the time of
their own appearance other than the trial exhibits

exchanged by the parties or notes or documents that

have been shown to opposing counsel at least 24 hours

in_advance of the witness's testimony.

So it would be -- we can change that, but if he
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1 had notes or documents, I guess, it should have been 1 that.
2 exchanged 24 hours in advance. 2 Okay. Anything else before we get into the
3 I believe this is a good-faith situation, so I 3 four points that Ms. Clancy put in her E-mail or any
4 think if you furnish now, they haven't cross-examined 4 other things we should discuss?
5 yet, so I think no harm in_that. 5 A1l right. I don't think we're going to get
6 MS. BROWN: Yeah, that's fine. I mean, 6 very far on timing this afterncon, but...
7 we're -- we understand, that's fine. Can we get -- 7 MS. CLANCY: I know. It was an ambitious,
‘ 8 just get the correspondence sending_ those question; 8 E-mail, Your Honor.
9 too, please. 9 THE COUﬁT: A1l right. Well, so let's start
10 THE COURT: If you have some authority for 10 with Alice Blount.
11 that, I'11 order it. But I don't think so. 11 I find her deposition sort of obnoxious and
12 MS. BROWN: Okay. We'll submit something. 12 confusing, but it does seem to me that she's saying
13 Okay. I understand. 13  that she did some testing and then Mr. Dubin
14 THE COURT: Okay. 14 establishes -- you know, as far as I can tell, that she
15 MR. BOSL: And I guess I should add, Your 15 bought the talc in 1996, that she tested in 1991.
16 Honor, I do expect our experts will likely have 16 But the very first part where she -- first of
17 their -- just to put everybody on notice, our experts 17 all, is it a video or reading the transcript?
18 will likely have their files with them when they're 18 MR. SATTERLEY: Video, Your Honor.
19 testifying in_case they're asked to refer to their 19 THE COURT: A1l right. So the part about the
20 files or in case they have to, as is appropriate, 20 red and the blue and all that actually makes sense when
21 refresh their recollection. 21 you see the video?
22 I've -- every expert I've ever put on the 22 MR. SATTERLEY: Yes.
23 stand, I think, has brought his file to_the Court, his |23 THE COURT: Because it does not in the
24 notes from the case with him when he or she qoes up and | 24 transcript, if you're just reading it.
25 testifies. 25 Okay. So other than -- so I've read your
3231 3233
1, JHE COURT: Right. And these have been 1 overall objections that I'm going to allow it, and I'11
2 exchanged. 2 go over the page and line. Certainly, Mr. Dubin's
3 MR. BOSL: Right. So_just putting everybody on 3 cross-examination gets included.
4 notice. 4 MR. WYATT: So, Your Honor, could I just focus
5 MS. BROWN: That's fine. Mr. Bosl -- 5 on one aspect of the general objections that relate to,
[ MR. HUGD: The difference is, though. they can 6 I think, actually, just a few lines of testimony,
7 have -- they can have material, but if they're reading 7 but --
8 it or locking at something. we're entitled to know it. 8 THE COURT: If you want to highlight any
9 That's -- okay. 9 particular thing, feel free.
10 THE COURY: Okay. 10 MR. WYATT: Sure. Sure. So there were two
11 MS. SUMNER: Thank you. 11 general objections that Your Honor just averted to.
12 THE‘COURT: So we'vewaccomplished one thing s . 12 One was about the sort of the-fact witness iesiimony.
13 I have Ms. Clancy's E-mail, and I've added to |13 and then there was an objection to the expert type
14 - that Joint Motion Number 3 to af least identify for me 14. testimony that's part of the deposition as well.
15 which b]eadings I should read. 1 mean, that's -- it 15 " And it's really just that expert type. I
16 seems to me that Mr. Satterley brought up that asbestos |16 understand Your Honor's assessment of the rest of it.
17 trans]écates similarly for ovarian cancer as it does 17 But there's just a couple spots in the deposition where
18 for peritoneal cancer, And then we kind of went off to |18 we think the téstimony-rea11y crosses the line from
19 the races and arguments. And I thought people were 19 fact testimony about here's what I did for my 1991
20 going to brief it. Maybe you have, but I want to be 20 article and into the realm of, you know, here's what I
21 sure that I'm aware of a)l the briefs and don't miss 21  think about talc generally.
22 one. 22 And so one of those spots is on page -- and I
23 MS. CLANCY: Your Honor, the supplement to 23 don't know if the Court has the transcript ready, but
24 Number 3 is being filed tomorrow morning. 24 it's Page 42.
25 THE COURT: A1l right. So I can't rule on 25 THE COURT: Hold on. Let me just get it. It's
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1 with Your Honor? 1 REPORTER'S CERTIFICATE
2 MR. HYNES: Joe, we have the availability -- 2
3 tech training for a platform that we will have to use 3 I. KIMBERLY R. HENDERSHOTT, a Certified
4 with Dr. Smith on Monday. That can start at 1:00. We | 2 Srorthand Reporter, State of California, do hereby
5 can probably be done with that at maybe 1:30, 1:45. 5 certify that the foregoing transcript was taken before
6 me at said time and place and constitutes a full true
6 Maybe we try to do this at 2:00 o'clock tomorrow. .
7 and correct report of the praceedings that took place;
’ MR. SATTERLEY: Yeah, 2:00 is fine with me. 8 IN WITNESS WHEREOF, I have hereunder subscribed
8 THE COURT:  2:00 to 4:307 9 my hand this 29th day of October, 2020.
9 MR, SATTERLEY: That's fine with me, Your 10
10 Honor. 11
11 THE COURT: A1l right. Let's do that. Okay. 12
12 MR. BOSL: Your Honor, before we break for 13
13 today I should say -- because you were saying -- _ KIMBERLY R. HENDERSHOTT, RPR, CRR
14 mentioning her again. I think I speak on behalf of al1|14 CSR NO. 12552
15 counsel. Thank you, Ms. Mendola, for all her efforts
16  in the last few weeks and continuing. She didn't sign 15
17 up for this, and she's doing an excellent job. 16
18 THE COURT: She is. Both the clerks who have 7
19 been helping us out. Amani also, but Ms. -- 12
20 MR. BOSL: Absolutely. 20
21 THE COURT: But Ms. Mendola is going above and 21
22 beyond, because she's maintaining my other matters in a 22
23 situation where the clerk supervisor tells me that 23
24  there's no one available to handie them. And I'm not 24
25 quite sure therefore what's supposed to happen, but 25
3291
1 she's gone above and beyond, and it is terrific. 3293
2 So I'11 see you all tomorrow at 2:00 o'clock. 1 STATE OF CALIFORNIA )
3 MS. CLANCY: Thank you, Your Honor. See you 2 ) §5.
4 tomorrow at 2:00 o’clock. 3 COUNTY OF ALANEDA )
5" MR. SATTERLEY: Thank you for being patient : 1. EARLY K. LANGLEY. do hereby corti fy:
6 with us arguing so much. 6 That foregoing proceedings were held in the
7 THE COURT: Well, I am concerned that the jury 7 above-entitled action at the time via Zoom and Zoom
8 will think you're arguing quite a bit, but that's your 8 audio at the place therein specified;
9 problem. A ' 9 That said proceedings were taken before me via
10 MR. SATTERLEY: We do need to address speaking 10 Zoom and Zoom audio at said time, and was taken down in
. 11 shorthand by me, a Certified Shorthand Reporter of the
11  oebjections that occurred today. We will need to; 12 State of California. and was thereafter transcrdbed
":-.1.“2 address that. 13 into typewriting, and that 'fﬁ"éiflﬂlreéoir"\g'transcript ":'.""f“:;‘ :
13 THE COURT: Let's talk about that tomorrow. 14 constitutes a full, true and correct report of said
14 I'm not quite sure what the solution is, but I guess we 15 proceedings that took place; .
15 have to use breakout rooms. - 16 IN WITNESS WHEREOF, I have hereunder subscribed my
16 A1l right. See you tomorrow. :: hand on October 29. 2020.
17 ATTORNEY PANEL: Thank you, Your Hondr. 19
18 (Whereupon the proceedings adjourned at 4:30 20
19 p.m.) ’ 7
20 2 EARLY K. LANGLEY, CSR No. 3537
21 23 State of California
24
22 . 2
23
24

-y
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The Honorable John R. Ruhl
Trnal Date: August 10, 2020
Hearing Date: October 30, 2020

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

RAYMOND BUDD, an individual,
NO. 19-2-14878-1 SEA

Plaintiff,
_ DEFENDANT KAISER GYPSUM
v. COMPANY, INC.’S MOTION TO
CORRECT AUGUST 27, 2020
KAISER GYPSUM COMPANY, INC. VERBATIM TRANSCRIPT OF
PROCEEDINGS
Defendant.

ORAL ARGUMENT REQUESTED

L INTRODUCTION AND RELIEF REQUESTED
Kaiser Gypsum Company, Inc. (“Kaiser Gypsum”) hereby requests that the Court correct
an inaccurate portion of the verbatim transcript of proceedings and tﬁe official record in this case
pursuant to the inherent authority of the Court and RCW 2.32.250. The following exchange
between Kaiser Gypsum’s counsel David Shaw and Kaiser Gypsum’s expert witness, Davx:d
Weill, M.D. was inaccurately recorded on the moming of August 27, 2020: s o
Q. And, Doctor, has there been any epidemiological literature published in the peer-

reviewed literature demonstrating an increased risk of mesothelioma from exposure to
Calidna? R '

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO Williams, Kastner & Gibbs PLLC

601 Union Street, Suite 4100
CORRECT AUGUST 27, 2020 VERBATIM TRANSCRIPT OF Seattle, Washington 98101-2380
PROCEEDINGS - 1 (206) 628-6600

7209386.1
7209386.1




10
11
12
13
14
15
16
17
18
19
20
21
22

24

25

A. Yes.!

Kaiser Gypsum respectfully requests that the Court enter an order that corrects the “yes” response
to a “no” response:

Q. And, Doctor, has there been any epidemiological literature published in the peer-
reviewed literature demonstrating an increased risk of mesothelioma from exposure to
Calidria?
A. No.

II.  FACTS

A, Background.

Plaintiff’s action against Kaiser Gypsum involved claims that Raymond Budd was
exposed to asbestos stemming from Kaiser Gypsum joint compound in the 1960s and early
1970s. Plaintiff pursued two distinct claims: 1) failure to wam under negligence theory; and 2)
failure to warn under strict products liability.? Each theory requires plaintiff prov‘e that the
claimed exposure constituted a substantial factor in the development of plaintiff’s mesothelioma.
Marvoudis v. Pittsburgh Corning Corp., 86 Wn. App. 22, 32, 935 P.2d 684 (1997). Both
Plaintiff’s and Kaiser’s respective expert witnesses testified that causation is established by
toxicological evidence; and epidemiological evidence.?

At trial, plaintiff claimed and argued that exposure to the asbestos component in Kaiser
Gypsum joint compound products, chrysotile asbestos, was a substantial factor in the
development of Mr. Budd’s mesothelioma. Plaintiff presented evidence that Kaiser’s joint
compound products contained chrysotile asbestos in the 1960s, and that one of the suppliers of

asbestos to Kaiser was Unjoxi Carbide Company, a dismissed defendant in the case.* Plaintiff’s
R Ok

! Verbatim Transcript of Proceedings dated 8/27/2020 A.M. at 1819:8-12. {emphasis added to inaccurate portion).
2 Dkt. #493, Neutral Statement of Case.

3 8/25/2020 A.M. Proceedings at 1446:22-1447:21: and 08/27/2020 A.M. Proceedings at 1781:21-1782:12.

4 8/18/2020 A.M. Proceedings at 735:25-736:2; and 8/18/2020 P.M. Proceedings at 784:8-785:11.

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO Williams, Kastner & Gibbs PLLC

- 601 Union Street, Suite 4100
CORRE?J AUGUST 27, 2020 VERBATIM TRANSCRIPT OF Seattle, Washington 98101-2380
PROCEEDINGS -2 (206) 628-6600
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claims implicated a specific short-fiber chrysotile asbestos product mined and sold by Union
Carbide Company called “Calidria.”

B. Dr. Weill’s Report.

Kaiser Gypsum countered with a defense that its products, assuming Mr. Budd was
exposed to them, did not constitute a substantial factor in the development of mesothelioma.
Kaiser Gypsum’s experts testified that scientific evidence does not support the conclusion that
the chrysotile form of asbestos causes mesothelioma in humans at exposure levels that Mr. Budd
claimed he encountered. Kaiser Gypsum retained David Weill, M.D., a pulmonologist. He
produced a report in this case and was deposed before trial. In his report, Dr. Weill clearly states
“pure chrysotile fibers® are not a proven cause of human mesothelioma.”® He further states in
situations where tremolite or other fiber contamination exists requires “hundreds of fiber years”

of exposure before an increased risk of mesothelioma is realized.” He ultimately concludes:

In conclusion, the asbestos in drywall products was primarily short, Grade
7 chrysotile. This type of chrysotile is not biopersistent in the lung. The
cumulative exposure levels seen in drywall workers or non-occupationally
exposed home renovators are below levels that would be associated with
excess risk of an asbestos related disease. There have been no epidemiologic
studies of dry wall installers that demonstrated excess risk of mesothelioma
due to joint compound exposure.®

As discussed 1n further detail earlier in this report, Mr. Budd alleges that he
worked with asbestos-containing products/materials. Scientific evidence
and information I have reviewed over my career indicates that any asbestos
exposure Mr. Budd may have had while working with products associated
with your client would have been to chrysotile asbestos only with the
cumulative exposure being insignificant.

RO

> Calidria is a pure chrysotile fiber.
8 See Exhibit 1 to Dec. of Hermsen Pavid Weill, M.D.’s January 13, 2020 Report at p. 22-23. See also p. 39 (“For

pure chrysotile fibers there is simply no epidemiological study reporting an increased relative risk.”)
Td atp.23.

8 1d. at p. 60.
DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO z‘(’)il"ilj"vsv *;ﬂsmeg& G‘i']’gg PLLC
nion dtreet, Suite
CORRECT AUGUST 27, 2020 VERBATIM TRANSCRIPT OF Scattle, Washington 98101-2380
PROCEEDINGS -3 (206) 628-6600
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As detailed in this report, many studies have demonstrated that low dose
exposure to chrysotile does not significantly increase the risk of
mesothelioma (see reference list attached). Accordingly and after carefully
taking all of the information discussed within this report into consideration,
it is my opinion that any exposure to chrysotile asbestos Mr. Budd may have
had assoctated with your client’s products did not elevate his risk for
developing mesothelioma or contribute to its development.’

Dr. Weill’s report also specifically discussed short fiber chrysotile asbestos products, such as
Calidria. Dr. Weill is clear that there is no epidemiological evidence linking chrysotile asbestos,

and short-fiber chrysotile asbestos like Calidria, to mesothelioma:

Also, in this century, sophisticated epidemiological analysis has developed
models to assess the relative mesothelioma-causing potential of various
fiber types and sizes. The evidence firmly establishes that short
structures less than 5 microns in width are not potent for causing
mesothelioma. (Berman 2008b). This is important when considering
arguments sometimes made that short fiber chrysotile can “translocate” to

the pleura.

Thus, arguments relying on the presence of short chrysotile fibers do not

demonstrate chrysotile causation.'?

Further, Dr. Weill’s report cites to an animal study (Muhle 1987) that found no

mesothelioma from exposure to Calidria.'" Thus, Dr. Weill’s report clearly demonstrates his

held opinion that there is no epidemiological evidence linking pure chrysotile asbestos or short-

fiber chrysotile asbestos to mesothelioma. Calidria falls under both categorizations.

C. Plaintiff’s Settlement with UCC.

®Id. at. p. 61, .
"0 /d. at p: 39 (emphasis added).
"Id. at p.44-45, fn. 15.
DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO

CORRECT AUGUST 27, 2020 VERBATIM TRANSCRIPT OF
PROCEEDINGS - 4
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Plaintiff’s counsel was well aware of Dr. Weill’s and Kaiser Gypsum’s position on
Calidria asbestos as evidenced by the de minimis settlement with UCC. If the causative effect
of Calidria and mesothelioma was a “live issue” at trial, why would plaintiff settle with the very
entity that produced the component product for pennies on the dollar? The miniscule settlement
is proof that Plaintiff appreciated UCC’s defense articulated in Dr. Weill’s report (which is also
Kaiser Gypsum’s defense) that there is no causative link between exposure to Calidria asbestos
and mesothelioma. Plaintiff takes the position that the settlement with UCC was reasonable.'?
This position contradlcts any assertion that Dr. Weill could have possibly answered “yes” to the
disputed question. Plaintiff cannot have it both ways; if the settlement with UCC was reasonable,

then Dr. Weill’s answer was “no” and Plaintiff’s counsel knew it was “no.”

D. Plaintiff Moves In Limine to Exclude Literature that Suppdrts Dr. Weill’s
Position on Calidria Prior to His Testimony.

Plaintiff’s Motion in Limine to Prohibit Reference to and Reliance Upon Speculative and

Unreliable Studies asked the Court to exclude opinions and reliance regarding “speculative and

unreliable” asbestos fiber studies.'® The Motion was specific and included a request to exclude

reference and reliance to the Berman 2008b study, the study Dr. Weill cited in his report in

support of his position that there is no epidemiological evidence supporting an inference

that short-fiber chrysotile asbestos, like Calidria, causes mesothelioma.'* Why would
plaintiff move in limine to prohibit reliance on the Berman 2008b study if he were not aware of

Dr. Weill’s position on the lack of epidemiological literature supporting a causative link between

short fiber chrysotile asbestos and mesothelioma? The motion was filed because Plaifitit’s

12 See Dkts. #751, 752, 802, 803, 806, 807, 823 and 824.
13 See Dkt. #451 and 452.
4 See Dkt. 451 at 1:17 and fn 10 supra.

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO Williams, Kastner & Gibbs PLLC

601 Union Street, Suite 4100
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counsel was well aware of Dr. Weill’s position and that his answer was going to be and was “no”

to the question at issue at trial.

E. Events of August 27, 2020.

On August 27, 2020, Kaiser Gypsum called Dr. Weill. Dr. Weill testified via Zoom-
application which transmitted video and audio from his location in New Orleans, LA, in
proximity to where Hurricane Laura made landfall to the west earlier that morning. In fact, the
outer bands of the hurricane were battering New Orleans at the time of Dr. Weill’s trial
testimony, yet rather than delay the trial, Kaiser Gypsum and Dr. Weill proceeded with the
testimony. Remote testimony is not the same as in court-room testimony, and there were
complications with Dr. Weill’s audio transmission in the temporary court room that made it
difficult for the court reporter to record the testimony throughout the morning."® Following the -
morning break, Dr. Weill testified via cell phone audio while the Zoom video transmission was
displayed. There were still issues with the audio transmission in the courtroom despite switching
to a phoneline.'®

It is undisputed that Dr. Weill testified that there is no scientific evidence linking low
dose chrysotile asbestos exposure to mesothelioma.!”

At issue is the following portion of the verbatim transcript of proceedings which reflects
the exchange that specifically concered whether epidemiological literature indicated an
increased risk of developing mesothelioma from exposure to Calidria asbestos fibers; again, a

key component to Kaiser Gypsum’s defense in this case:

I % 2
I

15.08/27/2020 A.M. Proceedings Transcript at 1796:19-24; 1798:19-23; and 1811:13-1812:2.
¥ Jd. at 1818:6-13; and 1832:2-15.
1 1d. at 1784:19-1785:17.

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO -  Williams, Kastner & Gibbs PLLC
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Q. And, Doctor, has there been any epidemiological literature published in the peer-
reviewed literature demonstrating an increased risk of mesothelioma from exposure to
Calidria?

A.Yes,!8

Dr. Weill’s answer to the above question was not “yes,” it was “no.” The verbatim
transcript of proceedings is incorrect on this key exchange that directly impacts Kaiser Gypsum’s

causation defense. At the time the testimony was elicited, Kaiser’s counsel heard the answer as

13

‘n0.”"" A “yes” response to the above question would nullify all of Dr. Weill’s earlier testimony

that day, large portions of his report in this case, and Kaiser Gypsum’s defenses; therefore it
would have been imperative for Mr. Shaw to correct Dr. Weill if he somehow made a mistake.
But he did not make a mistake, the answer was “n0” just as Mr. Shaw heard it at the time.

F. Events of September 1, 2020.

On September 1, 2020 the parties proceeded to closing arguments. Plaintiff’s. counsel
provided his power point presentation closing slides minutes prior to closing argument.?’ Upon
review of the same, Kaiser’s counsel noticed slide 77 contained an incorrect statement that the
parties did not dispute. that Calidria chrysotile asbestos causes mesothelioma, a key poin‘t of
contention in the case as shown above.?’ Kaiser’s counsel reviewed the August 27, 2020 trial
transcript prior to closing argument and discovered that the transcript was iAnaccurate.22 Mr.
Shaw objected and brought the issue to the Court’s attention during a sidebar before Plaintiff’s

closing argument.?* The sidebar itself was not captured on the record at the time it was conducted

1 ‘é“/d. at 1819:8-12. (emphasis added to the inaccurate portion of the transcript.)

' Dkt. #764, Declaration of Shaw.

9/1/2020 Proceedings at 2198:5-2199:11; 2203:20-23.
?! Dkt. #716 at p. 78; portions of Plaintiff’s closing slides.
2 9/1/2020 Proceedings at 2251:5-2252:12.

B1d at2207:14-17,

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO Williams, Kastner & Gibbs PLLC

601 Union Street, Suite 4100
CORRECT AUGUST 27,2020 VERBATIM TRANSCRIPT OF Seattle, Washington 98101-2380
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and was later memorialized following the plaintiff’s initial closing argument.?* Kaiser informed
the Court during the sidebar that the verbétim transcript of proceedings was incorrect, that Dr.
Weill had answered the question “no,” and the verbatim transcript of proceedings recorded the
answer as “yes.”” Plaintiff’s counsel indicated during the sidebar that they heard Dr. Weill say
“yes” to the question.?® The Court did not recall the particular exchange and overruled Kaiser’s
objection to proceeding to closing argument in light of the inaccuracy.?’

Plaintiff’s counsel referenced the portion of the verbatim transcript of proceedings at
issue in closing argument, arguing that “[i]t’s undisputed that Calidria causes mesothelioma;” an
incorrect statement in light of Dr. Weill’s report and testimony in the case.?® Kaiser Gypsum
then proceeded to close its case adapting to the error in the transcript that was brought up by
plaintiff in his initial closing. Plaintiff’s counsel reiterated the disputed portion of the transcript
in rebuttal argument and showed a slide that included an image of the inaccurate transcript itself

in closing argument.?’

G.  Events Following Trial.

On the evening of September 2, 2020, the parties received an email from the court
reporter who took the testimony during the moming session of August 27, 2020 and indicated

that he had an audio recording of the proceedings.’

He invited the parties to listen to the
recording the following day, an invitation that Kaiser Gypsum accepted. Both counsel for Kaiser

Gypsum listened to the recorded portion at 1ssue in the presence of the Court Reporter from the

% 14, at 2251:5-2252:12. RN

B d. . :

¥ As did her co-counsel Mr. Madeksho.

7 1d- at 2253:14-2254:7.

3 Id. at 2242:20-2243:3. : .

® d. at 2296:13-24, and Dkt. #716 at p. 113; portions of Plaintiff’s closing slides.
30 See Ex. 2 to.Hermsen-Dec., September 2, 2020 email from Mr. Moll.

DEFENDANT KAISER GYPSUM COMPANY, INC.’S MOTION TO Williams, Kastner & Gibbs PLLC
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Court Reporter’s laptop. Both confirm that the audio reflects Dr. Weill’s answer was indeed
“no.”' Both Mr. Shaw and Mr. Hermsen reviewed the disputed response és well as other
responses where “yes” or “no” was used by Dr. Weill in response to other questions. A
comparison of the disputed response to other known “yes” or “no” responses establishes that
the disputed answer is in fact “no” and the transcript is incorrect.

On September 2, 2020, Kaiser Gypsum filed a declaration of Dr. Weill in which
'lle3zcertiﬁes that his answer was “no.” Further, he has consistently held and provided — and
continues to hold and provide to this day — opinions and testimony consistent with a “no,” just
as they were contained in his report and during his testimony at trial. He provided support in his
declaration that he has held opinions that there is no epidemiological evidence linking exposure
to Calidria to mesothelioma prior to this case; just as he testified at trial in this case. Attached
are several examples of testimony consistent with his declaration that demonstrates he responded

no” to the question posed to him at trial 33

The parties both filed motions that sought to preserve evidence.** Plaintiff’s were
mitially eager to obtain the audio recording, but that eagemess disappeared after plaintiff’s
counsel listened to the recording. Ms. Caggiano claims, in the declaration she submitted in
opposition to Kaiser Gypsum’s Motion to Preserve Evidence, that when she listened to the audio
recording she heard Dr. Weill respond “yeah,” not “yes” to the questidn.35 The August 27, 2020
morning transcript contains thirty examples where a “yeah” response (as opposed to a “yes”

response) is recorded.*® While Kaiser does not believe that Ms. Caggiano’s revised belief in Dr.

3t See Dkt. #764, Shaw Dec. and Dkt. #765, Hermsen Dec.

32 See Dkt. #723 September 2, 2020 Declaration of Dr. Weill.

33 See Exs. 3,4, 5 and 6, historical depositions of. Dr. Weill.

M See Dkts. #7125, 726, 763, 764, and 765.

35 See Dkt. #790.

3 See August 27, 2020 A M. Transcrlpt at 1782:15, 1783:25, 1790:13, 1791:24, 1792:20, 1796:16, 25, 1802:6, 16,
1806:8, 23, 1807:19, 18089, 1809:3, 1810:6, 1814:1, {819: 2] 1821:23, 1828:4, 14, 1832:9, 1833:6, 1836:18,
1841:6, 1843:15, 1852:15, 25, and 1854:7.
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Weill’s response is supported by the audio file, that revised claim that the answer was “yeah”
unequivocally supports the fact that the transcription is not accurate because if it were a “yeah”
response, the Court Reporter should have recorded it as such, just as he did on thirty other
occasions that morming.

The Court granted Kaiser Gypsum’s Motion in part and ordered that the Court Reporter
retain the audio file. The Court denied Kaiser Gypsum’s Motion in part and did not permit Kaiser
Gypsum to extract and copy the audio file for future use, such as this motion.

III. ISSUE

Pursuant to the inherent authority of the trial court and RCW 2.32.250, whether the
evidence Kaiser Gypsum refers to in this motion rebuts the presumption that the verbatim
transcript of proceedings conceming a key question and answer is correct; and whether the
transcript should be corrected to reflect that Dr. Weill responded “no” to the disputed question.

IV.  EVIDENCE RELIED UPON

Kaiser Gypsum relies upon the Declaration of Tyler ). Hermsen and the exhibits attached
thereto, the audio file of the August 27, 2020 A.M. trial pfoceedings in the Court Reporter’s
possession, and the pleadings on file herein.

V.  ARGUMENT

1. The Court has Inherent Authority to Manage All Aspects of Trial.

The tnial Court is much more than an officiating neutral. The trial court has the inherent
authority to preside over the trial and make decisions consistent with the statutes and rule of law

in order to ensure that justice is properly afforded to the parties:

It 1s a well recognized rule, however, that a trial judge presiding at a jury
trial is not restricted to the function of a mere umpire.in a contest between
opposing parties. He is charged by law and conscience with the
fundamental duty of seeing that truth is established and justice done,
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under the statutes and rules of law. His control of the situation should
be manifest and complete at all times. It is the duty of the trial judge to
see that neither side is over-reached by unfair trial tactics. All matters
relating to the orderly conduct of a trial, which are not regulated by a statute
or a rule, are within the sound discretion of the trial judge.’’

In this instance, it is entirely within the bounds of the trial court to determine whether the
verbatim transcript of proceedings that recorded the trial is accurate. Not only does the trial
court have a fundamental duty to ensﬁre that “truth is established and justice is done,” a statute
exists that compels the court to consider a party’s evidence that rebuts the verity of the verbatim
transcript of proceedings.

2. RCW 2.32.250 Allows a Party to Rebut the Verity of the Verbatim
Transcript of Proceedings.

RCW 2.32.250 states, in part, that a certified report of a court reporter at a trial or hearing
is “accorded verity” but veracity is not absolute and insulated from further review and analysis.
The plain language of RCW 2.32.250 establishes a presumption of accuracy, a presumption that

Kaiser Gypsum is entitled to rebut:

The report of the official reporter employed by the court or other certified
court reporter, or authorized transcriptionist, when transcribed and certified
as being a correct transcript of the stenographic notes or electronically
recorded testimony, or other oral proceedings had in the matter, shall be
prima facie a correct statement of such testimony or other oral
proceedings had....’

The key portion of the statute is the inclusion of the term of art “prima facie.” The statute’s use
of the term of art “prima facie” establishes that the statute creates a presumption that the verbatim
transcript of proceedings is correct subject to rebuttal and change upon an evidentiary showing. ~

(See Black’s Law Dictionary, Ninth Edition at p. 1310; prima facie: “at first sight; on first

¥ Talley v. Fournier, 3 Wn.App. 808, 819, 479 P.2d 96 (1970). (emphasis ad(ied).
¥ RCW 2.32.250 (emphasis added)
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appearance but subject to further evidence or information;” “sufficient to establish a fact or
raise a presumption unless disproved or rebutted.” (emphasis added)). Thus, RCW 2.32.250
creates a rebuttable presumption that the verbatim transcript is correct; not an absolute indication
of verity that is unable to be rebutted. Coupling the plain language of the statute with the inherent
authority of the trial court, the court should find that the August 27, 2020 transcript is not accurate
as Kaiser Gypsum’s evidence to rebut the presumption of correctness is overwhelming.

3. The Transcript Must Ee Corrected.

Engaging in this analysis and correcting the transcript is vital to future proceedings in
this case. The verdict is over $13,000,000.00, far from a trivial award. The inaccurate response
was central to Kaiser Gypsum’s defenses in this case, and a correct verbatim transcript of
proceedings is imperative for future review on a Motion for New Trial pursuant to CR 59 and on
potential future appeals. As shown above, Plaintiff’s counsel was aware of Dr. Weill’s position
on Calidria before trial (as evidenced by the UCC settlement, the content of Dr. Weill’s report,
and plaintiff’s motion in limine that attacked Dr. Weill’s reliance on literature that concerned
short-fiber chrysotile asbestos like Calidria) and was notified by Kaiser Gypsum that the
transcript was inaccurate before closing argument. Plaintiff’s cdunsel nonetheless chose to focus
on the inaccurate portion of the transcript, arguing that it was “undisputed” that Calidria causes
mesothelioma when Kaiser Gypsum disputed thét assertion all along and decided to show an
image of the inaccurate transcript itself in closing argument. This argument was not based on
evidence, was misleading, and entirely prejudicial to Kaiser Gypsum as it substantiated as
“undisputed” an essential element of plaintiff’s claim: causation between Kaiser Gypsum’s joint
compound products and mésotheliom.a'.. The tactic constitfff?s"%isconduct; misconduct that_

Kaiser Gypsum intends to show was irrevocable and materially altered the outcome of this case.
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Misconduct of this kind in closing argument requires a new trial under CR 59; thus it is
imperative thét the Court correct the transcript in advance of this review.

Second, on appellate review, the composition of the record includes transcripts of oral
proceedings, for example, a verbatim transcript of proceedings in this case. RAP 9.1(a) and (b)
and RAP 9.2. This not only affects the trial itself, but also the record of review on Kaiser
Gypsum’s upcoming Motion for New Trial. It is imperative that the Court of Appeals is provided

an accurate recording of the trial proceedings for use in the appellate review process.

4. The Court Must Review the Audio File, Including Portions that Encompass
Other Yes or No Responses, and a Copy of the Audio File Should Be Placed
in the Record for this Purpose.

Perhaps the most important piece of evidence for the purposes of this inquiry is the audio
recording of the August 27, 2020 morning trial proceedings. Not only does the audio recording
cover the disputed response, it contains recordings of Dr. Weill’s “yes” and “no” responses to
other questions that can be compared to the disputed response. Kaiser Gypsum’s counsel made
the comparison and the answer is clearly “no.” Kaiser Gypsum implores the Court to exercise
its inherent authority and listen to the audio file in the Court Reporter’s possession and also
conduct the same review and listen to the disputed response as well as other examples of “yes,”
“yeah,” and “no” responses by Dr. Weill.

Kaiser Gypsum would make a copy of the audio file an exhibit to this motion, but it is
unable to do so as it has not been able to obtain a copy of the file. If this Court engages in the
vital review of the audio file itself in conjunction with this motion, it must be marked as an
exhil?,‘_i{;,aj?re the court file for potential further review on appeal as it would constitute an exhibit as

part of the record on Kaiser Gypsum’s Motion to Correct. See RAP 9.1(a).
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S. The Evidence Overwhelmmgly Establishes that the Transcript is Inaccurate
and Must be Corrected. .

The evidence provided in support of this motion overwhelmingly rebuts the presumption

of accuracy afforded to the verbatim transcript of proceedings. The evidence establishes that Dr.

Weill’s

1.

10.

11,

12.

response was “no:”

Historical transcripts establish that Dr. Weill has consistently answered similar questions
relating to Calidria consistent with a “no” response;

A “no” response is consistent with his report in this case;

Plaintiff’s de minimus settlement with UCC is consistent with a “no” response and also
indicates plaintiff’s counsel was well aware of this position;

Plaintiff’s Mot.ion in Limine that sought to preclude reliance on literature that supports a
“no” response and additionally indicates plaintiff’s counsel’s appreciation of this
position;

A “no” response is consistent with his prior testimony on August 27, 2020;

A “yes” response is entirely inconsistent with Kaiser Gypsum’s defense in this case;
Kaiser Gypsum’s counsel heard a “no” response at the time the answer was given;

Dr. Weill has filed a declaration under the penalty of perjury that his response was “no;”
Kaiser Gypsum’s counsel reviewed the audio file of the response and compared it to other
known “yes” and “no” responses and the response is clearly “no;”

Plaintiff’s counsel Ms. Caggiano declared that she did not hear a “yes” response, but
rather a “yeah” response upon review of the audio file;

Plaintiff withdrew his motion to preserve evidence after actually listening to the audio
file; and ; : : o

The audio file of the disputed response shows that the answer was “no.”
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Accordingly, pursuant to RCW 2.32.250 and the inherent power of the trial Court, Dr. Weill’s

response must be corrected from “yes” to “no.”

VI. CONCLUSION

A proposed order is attached herewith.

DATED this 19™ day of October, 2020.

I certify that the foregoing document s/Tyler J_Hermsen
contains 4084 words consistent with the - Tyler J. Hermsen, WSBA #43665
local rules. Dave A. Shaw, WSBA #8788

WILLIAMS, KASTNER & GIBBS

601 Union Street, Suite 4100

Seattle, WA 98101

Email: wkgasbestos@williamskastner.com
thermsen@williamskastner.com
dshaw@williamskastner.com

Attorneys for Kaiser Gypsum Company, Inc.
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CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the State of
Washington that on the below date, I caused to be served via email, per agreement of counsel, a

true and correct copy of the foregoing document as follows:

Brian D. Weinstein

Alexandra B. Caggiano

WEINSTEIN CAGGIANO PLLC

601 Union Street, Suite 1620

Seattle, WA 98901

Email: service@weinsteincaggiano.com

Christopher Madeksho (Pro Hac Vice)
MADEKSHO LAW FIRM, LP

5950 Canoga Ave., 6" Floor, Suite 600
Woodland, CA 91367

Email: cmadeksho@madeksholaw.com
amadeksho@madeksholaw.com
jgrunda@bevanlaw.com
eclark@bevanlaw.com

| Attorneys for Plaintiff

Signed at Seattle, Washington this 19 day of October, 2020.

s/Diane M. Bulis

WILLIAMS, KASTNER & GIBBS PLLC
601 Union Street, Suite 4100

Seattle, WA 98101-2380

Telephone: (206) 628-6600

Fax: (206) 628-6611 ,

Email: dbulis@williamskastner.com
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Jennifer M. McCormick, Esq.  SBN 189693

Peter B. Langbord SBN 144319
Nicole B. Yuen SBN 184120
T. Eric Sun SBN 187486
FOLEY & MANSFIELD, PLLP

2185 N. California Boulevard, Suite 575
Walnut Creek, CA 94596

Telephone: (510) 590-9500

Facsimile: (510) 590-9595

Email: nyuen@foleymansfield.com

Attorneys for Defendant
KAISER GYPSUM COMPANY, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ALAMEDA

RICHARD BURLIN SISK JR. and Case No. RG20055456
CALVENA DEA SISK,
Assigned for Trial To:
Plaintiffs, Hon. Winifred Smith - Dept. 21
vs. [PROPOSED] ORDER GRANTING
DEFENDANT KAISER GYPSUM
WEIR VALVES & CONTROLS USA INC,, COMPANY, INC.’S OBJECTION TO
etal., VIRTUAL/REMOTE TRIAL OR,
ALTERNATIVELY, TO ALLOW ALL NON-
Defendants. DELIBERATION TRIAL PROCEEDINGS
TO BE RECORDED

[Filed concurrently with Objection to
Virtual/Remote Trial; Declaration of Nicole
Brown Yuen and Exhibits; and Proof of Service]

Trial: February 22, 2021
Dept 21
Judge: Hon. Winifred Y. Smith

Complaint Filed: February 21,2020

On ~, Defendant KAISER GYPSUM COMPANY, INC.’S

(hereinafter ‘.‘Kaiser"’) Objection To Virtual/Remote Trial Or, Alternatively, To Allow All Non-
Deliberation Trial Proceedings To Be Recorded came regularly for hearing in Department 21 of the
Alameda County Superior Court, the Honorable Winifred Y. Smith presiding.

Having considered Defeﬁdant’s Trial Brief and oral argument, and after full consideration of

the evidence, the Court orders as follows:
I

[PROPOSED] ORDER GRANTING DEFENDANT KAISER GYPSUM COMPANY, INC.’S OBJECTION TO
VIRTUAL/REMOTE TRIAL OR, ALTERNATIVELY, TO ALLOW ALL NON-DELIBERATION TRIAL

PROCEEDINGS TO BE RECORDED

\,(

=N



\ .
- _ ®

IT IS HEREBY ORDERED that, good cause appearing, Defendants’ Objection is
SUSTAINED. ‘
IT IS FURTHER ORDERED that Trial currently set for February 22, 2021 shall be

continued to , 50 that the trial can be conducted safely in person.

Alternatively,

IT IS HEREBY ORDERED that the Court permit the recording of all non-delibe;ation trial
proceedings, including audio and visual recordings of jurors, in any manner reasonably available,
and that any such recordings may be used in connection with any trial court or appellate
proceedings, if necessary.

FOR GOOD CAUSE SHOWN, IT IS SO ORDERED.

Date: February 2021

Honorable Winifred Y. Smith
Judge of the Superior Court
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[PROPOSED] ORDER GRANTING DEFENDANT KAISER GYPSUM COMPANY, INC.’S OBJECTION TO
VIRTUAL/REMOTE TRIAL OR, ALTERNATIVELY, TO ALLOW ALL NON-DELIBERATION TRIAL
PROCEEDINGS TO BE RECORDED




