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Typical Trust Language

“… Any individual Trustee shall be entitled to 
reasonable compensation in accordance with 
the compensation payable to individual 
Trustees in the city in which such Trustee 
resides.”
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The Facts and Circumstances Test
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Factors to Consider
The gross income of the trust estate
The success or failure of the trustee's administration
The trustee’s skill, expertise and experience
The fidelity or disloyalty shown by the trustee
The amount of risk and responsibility assumed by the trustee
The time devoted to trust duties
The custom in the community
The costs of services rendered by corporate trustees
Did the work required more than ordinary skill or judgment



Factors Common Across Jurisdictions
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Jurisdiction / 
Source

Source

California California Rules of Court 7.776
Texas Beaty v. Bales (1984)

Florida West Coast Hospital Ass’n v. 
Florida National Bank of Jacksonville (1958)

Uniform Trust Code §708 - Comments
Bogert on Trusts §976
Scott & Ascher §21.1
Loring & Rounds §8.4



Memo #5 re Trustee Compensation

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #7 re Trustee Compensation

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #6 re Trustee Compensation

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #5 re Advisory Expenses

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #4 re Diversification

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #3 re Contingency Plan

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Memo #2 re Return Objectives & Risk Expectations

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.
utamur eripuit id vim.

Compliance 
Library

Memo #1 re Administrative Plan

Rule: Causae eripuit ancillae nec id, ad libris sensibus
assueverit sit. Vim ne placerat periculis. Vis sapientem
sententiae ut, at oblique vocibus euripidis ius. Ei mei
errem propriae molestie, eos cu habeo impetus, nam
percipit principes corrumpit ut. Aliquid referrentur
vituperatoribus at mei. Ei timeam liberavisse
mediocritatem vim, eius consequuntur est no.

Policy: At ius melius concludaturque, sea praesent
inciderint ad. Quo aliquid vituperatoribus et, sea ut choro
animal. An sea fabellas erroribus, hinc movet qui et.
Quo ut enim bonorum appetere, ne per aliquam
rationibus, unum docendi albucius vix ea.

Procedure: Nec at ponderum erroribus, et pro justo
officiis luptatum, vim probo eirmod eu. Pro putant
mediocritatem eu. Sea facer minim volumus cu. Ea eum
brute petentium, sint aeque dissentiunt sed in.

Practice/Test: No magna quidam numquam has. Ei
atqui ridens integre quo, ad diam deleniti deterruisset
vis. Te sea nemore mediocrem, diam detraxit
consectetuer duo ei. Et vim inani habemus. Dolor
convenire ne has, possit utamur eripuit id vim.



The Gross Income of the Trust

A N O D O S | www.anodosadvisors.com 6



The Gross Income of the Trust
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• Is total return sufficient to meet the trust purposes?

• Presumes a Trust Pro Forma (Administrative Plan) has 
been created

• Projected or Targeted return

• Gross income is a legacy idea from Restatement 2nd.

• Modern view is Total Return - §16047(c)(5)



Success of the Administration
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Success of the Administration
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• Prudence ≠ Performance

• Harvard College v Amory (1830) 26 Mass (9 Pick) 
446

• Acknowledge duties of loyalty and duties of care

• Written policies & procedures

• Compliance Library: evidence of policies and 
procedures being fulfilled



Skill, Expertise or Experience
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Skill, Expertise or Experience
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• Professional Trustee vs. Non-Professional

• Skill, Expertise or Experience must benefit the trust

• Real estate brokerage, real estate property 
management, investment advisory



Fidelity to Beneficiary
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Fidelity to Beneficiary
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• Fideicommissum: fides (trust) - committere (to 
commit)

• How do you prove fidelity?

• Trustee acknowledgment of the duty

• Require vendors to attest to no conflicts

• Attorney engaged to advise on trust administration

• No complaints by the beneficiary



Risk and Responsibility of the Trustee
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Risk and Responsibility of the Trustee
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• Multiple beneficiaries vs One

• Beneficiaries with adverse interests

• Discretionary distributions vs Income or UniTrust

• Complicated trust assets (directly held real estate 
and operating companies)

• Large trust vs small trust

• "Needy" or litigious beneficiary 



Time Spent Administering the Trust
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Time Spent Administering the Trust
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• Keep track of time even if you don’t need to

• Local Rules of Court (e.g. Sacramento, San Diego)

• Distinguish "types" of work being done

• Different rate for different “types” of work. 

• See Estate of Nazro (Cal. App. 3d, Volume 15) 



Custom In The Community
Settlors, Court, Corporate Trustees
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Custom In The Community – Settlors
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• The custom in the community where the court is 
located regarding compensation authorized by 
settlors.

• No pattern of instruction from settlors re trustee 
compensation.



Custom In The Community – Court
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• §15686 - "trustee's fee include, but are not limited 
to...“
 Percent of trust assets
 Minimum fee (retainer)
 Hourly Rate
 Transaction Charge

• §10800 - Statutory fees for personal representative 
(annualize).

• Percent of trust income (old school approach)

• Local rules of court



Custom In The Community – Corporate Trustees

A N O D O S | www.anodosadvisors.com 21



Fees Charged by Corporate Trustees
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• Collect corporate trustees published fee schedules

• Distinguish fiduciary administration vs. asset 
management

• Distinguish fiduciary administration fee 
for (1) marketable securities, (2) directly held real 
estate and (3) other illiquid assets



What Duties Have Been Delegated?
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What Duties Have Been Delegated?
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• Reduce trustee fee for duties that have been 
delegated

• “When the day-to-day asset management 
responsibilities are delegated to a third party, the 
trustee’s fee should reasonably be reduced” (UTC 
708)

• All-in corporate trustee less asset management

• Corporate trustee fee schedule where asset 
management is delegated to RIA



More Than Ordinary Skill or Judgment
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More Than Ordinary Skill or Judgment

A N O D O S | www.anodosadvisors.com 26

• Similar factors as Risks / Responsibilities 
considered earlier

• Complicated trust assets (directly held real 
estate and operating companies)

• Multiple beneficiaries is risky

• Beneficiaries with adverse interests

• Discretionary distributions



Extraordinary Service
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Extraordinary Service
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• “This too shall pass”

• Fee paid on top of base fee for episodic workload 
(Estate of Griffith)

• Sale of assets

• Renovation of assets

• Litigation to defend or enforce trust interest



The Facts and Circumstances Test
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Factors to Consider
The gross income of the trust
The success or failure of the trustee's administration
The trustee’s skill, expertise and experience
The fidelity or disloyalty shown by the trustee
The amount of risk and responsibility assumed by the trustee
The time devoted to trust duties
The custom in the community
The costs of services rendered by corporate trustees
Did the work required more than ordinary skill or judgment



The Service: The independent evaluation or recommendation 
of the trustee’s compensation.

For Individual Trustees: Trusted advisor (CPA or attorney), 
family member, surviving spouse, family friend.

Audit / Expert Witness: Trustee Compensation, 
Diversification, Procedural Evaluation, Damages Assessment.

What Makes Anodos Unique: Fiduciary governance consulting 
is all we do. Anodos does not manage investment assets, sell 
insurance, or accept referral fees. We don’t have a horse in 
the race.

Trustee Compensation Study

A N O D O S | www.anodosadvisors.com 30



josh@anodosadvisors.com / 805-899-1245

Contact Info
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